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A. 

ASSESSMENT  Roll  under  3747A,  Political  Code,  - 

Segregation  of  Property  on  3097 

AESE'i.CE  -  Rule  Making  Power  Governing  Leaves  of 

Absence  under  Section  153  of  the  Charter.    3101 

.3  -  To  Judge  Alien  Ar:ies  -  Interpretation 
of  Part  II,  Chapter  XI,  Article  5,  Section 
78  of  the  San  Francisco  Municipal  Code 3111 

APPROPRIATION  by  City  andCounty  of  San  Francisco 
for  Contribution  to  Housing  Authority  of 
City  and  County  of  San  Francisco  in  Aio  of 
development  of  Lew  Rent  Housing  Project 3113 

AMENDMENT  of  Section  71  is  Administrative  in 
Character  and  operates  for  fiscal  year 
1940-1941 3116 

AvVARD  of  Contract  for  X-ray  Equipment  for 
Laguna  Honda  Home  ,  Hassler  Health 
Farm  and  San  Francisco  Hospital 3022 


ACCUMULATIVE  SICK  LEAVE  3122 


ACQUISITION  of  Cogswell  School  Property  by 
Housing  Authority  of  the  City  and 
County  of  San  Francisco 3143 


AMUSEMENT  DEVICES  -  Licensing  of  3150 


.jM>.2MW.i}&t. 3158 


ARCHITECTURAL  Fees  -  Extra, 

APPOINTMENT,  Temporary,  to  position  of  Manager  of 

micipal  Railway  pending  Absence  of  Permanent 
Appointee  on  Sick  Leave 3160 

ASSESSMENTS,  Special,  exceeding  the  limits  of 

Section  111  of  the  Charter 3162 

ACCEPTANCE  of  Municipal  Bonds  in  lieu  of  Cash  for 

Bail 3163 

ABSENCE  of  Permanent  Appointee  on  Sick  Leave  -  In 

Re  Temporary  Appointment  to  position  of  Manager 

of  Municipal  Railway  pending  - 3160 


. 
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A. 


ABSENT  from  Duty  for  a  Period  of  Seven  Years  -  Status 
of  Incompetent  Employee  for  Retirement  who  has 
been* • • •  •  •  • .3166 

AUTHORITY  of  Retirement  Board  to  Compromise  Claims 

against  Third  Persons ••  .3167 

APPEAL  to  Civil  Service  Commission  from  Dismissal  - 

Time  to.  .  • 3168 

AGRICULTURAL  DISTRICT  #  1  A  -  Contribution  of  Moneys 

and  Furniture  and  Equipment  to..... 3173 

ACT  OF  CONGRESS  Public  671  -  Right  of  the  Housing  Auth- 
ority of  the  C.&C.ofS.F.  to  develop  or  admin- 
ister USHA-Aided  Defense  Housing  Projects  as  pro- 
vided for  in  the,  under  the  Housing  Authorities 
Law  of  the  State  of  California  as  now  Existing ♦..••3175 

APPOINTMENTS  in  Excess  of  Ninety  Days  in  one  Fiscal 

Year  -  Non-Civil  Service  Emergency ....•••3179 

APPOINTING  OFFICER  -  Can  he  refuse  to  appoint  a  person 

certified  by  the  Civil  Service  Commission.. •  3181 

APPLICABILITY  of  Sick  Leave  Allowance  to  person  committ- 
ed as  "Insane"  or  as  an  "Intemperate  Person.",...,  3183 

ABANDONED  AUTOMOBILES  Removed  from  City  Streets  by 

Board  of  Public  Works ,  Sale  of 3187 

AMOUNT  DUE  for  Overtime  Servied  while  in  Office, 
Payment  to  Chief  of  Police,  after  vacating 
Office,  of 3190 

ABSENCE,  -  Six  months  proviso,  in  connection  v/ith 

Leave  of,  under  Section  153  of  the  Charter 3191 

ATTORNEY'S  FEES,  In  Re,  Section  27  of  the  Charter  - 
Payment  of  Costs  in  Brown  vs.  Boyd,  including 
allowance  of,  to  Grover  O'Connor 3192 

ALLOWANCE  -  Right  of  Connict  Sentenced  to  Life 

Imprisonment  to  Receive  Retirement 3193 

ALLOWANCE  -  Status  of  Retirement  Allowance  of  Tax 

Collector,  Cororner  and  Public  Administrator 3194 

AMENDMENT  -  Declaration  of  Policy  Involving  Submission 

of  Charter  Amendment.......... 3195 

ADMISSION  to  the  Legion  Palace  Building  and  to  close 
the  building  one  day  each  week  and  on  legal 
holidays  -  Re  right  to  charge •  3197 
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A.  con. 


ADMINISTRATIVE  AFFAIRS  of  other  Officials,  Boards 
or  Commissions,  In  Re,  Interference  by  Board 
of  Supervisors  with 3202 

AUTHORITY  of  Retirement  Board  to  Grant  a  Service 

Retirement  subsequent  to  the  death  of  Applicant...   3203 

ARTICLE  4,  Part  III,  of  the  San  Francisco  Municipal 

Code,  entitled  "h'echanical  Amusement  Devices"  and 
added  by  Ordinance  ho.  820,  1S39  Series  - 
Interpretation  of 3207 

/"ICES,  Mechanical  -  see  above 3207 

ALLOWANCE  of  Deduction  of  Notes  Payable  from  Taxable 

Solvent  Credits 3212 

APPEAL  -  Time  within  which  to  File  *  with  Board  of  Permit 

Appe  als  when  Holiday  intervenes 3213 

APPLICATION  for  a  permit  where  same  has  been  granted 

by  Department  and  Board  of  Permit  Appeals  reverses 
Department , . Renewal,  of 3214 

AUTHORIZING  AGREEMENT  to  Remove  Rails,  and  Substitute 

Bus  Service  on  Third  Street  -  Effect  of  Resolution 
Modifying  Operating  Permit  of  Market  Street  Railway 
Company  and 3218 


; 

••••••••••••« 





- 

.  .  .  


To  THE  ASSESSOR 

Allowance  of  Deduction  of  Notes  Payable  from  Taxable 

Solvent  Credits 3212 


B. 

For  BOARD  OF  FIRE  COMMISSIONERS  see  FIRE 

For  BOARD  OF  SUPERVISORS  see  SUPERVISORS 

Baden-Kerced  Pipe  Line  -  No  Liability  rests  on 
City  to  Relocate  or  Protect  Baden-l.ierced 
Pipe  Line  under  easement  granted  to  it  by 
Spring  Valley  Water  Company.  (San  Francisco 
State  Teachers  College  Site.)  3096 

For  BOARD  OF  EDUCATION  see  EDUCATION 

Bond  Interest  and  Redemption  on  former  Project 
out  of  Income  from  latter  -  In  Re,  Merging 
Hetch  Hetchy  Project  with  San  Francisco 
Water  Department  and  Payment  of 3108 

BONDS,  Maintenance,  for  Public  Works  Contracts 3115 

BUSES  -  Charter  Amendment  Permitting  use  of  buses  .  .3139 

BID  Of  Vangel  Theodos  for  "Maganese  Steel 

Track  Specials 3148 

BODIES  -  Removal  of,  from  Laurel  Hill  and  Calvary 

Cemeteries  -  Extension  of  Time  for 3157 

BONDS  -  MUNICIPAL  -  In  Re,  Acceptance  of,  in  lieu 

of  Cash  for  Bail 3163 

BAIL,  In  Re,  Acceptance  of  Municipal  Bonds  in  lieu 

of  Cash  for  3163 

BROWN  vs.  BOYD  -  In  Re,  Section  27  of  the  Charter  - 
Payment  of  Costs  in,  including  allowance  of 
Attorney's  fees  to  Grover  O'Connor 3192 

3  or  Commissions  -  In  Re,  Interference  by  Board 
of  Supervisors  with  Administrative  Affairs 
of  other  Officials,-  3202 

OF  SUPERVISORS, see  above 3202 
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BUSES  -  Operation  of  »  on  lines  occupied  by  other 

Street  Railways 3209 

BOARD  OF  IERMIT  APPEALS  -  Time  within  which  to  File 

Appeal  with  *  v/hen  Holiday  intervenes 3213 

BOARD  OF  PERMIT  APPEALS  -  Renewal  of  Application  for 
a  permit  where  same  has  been  granted  by 
Department  and  *  reverses  Department 3214 

BASIS  on  which  overtime  to  per  diem  workers  should 

be  paid 3216 

BUS  SERVICE  OK  THIRD  STREET  -  Effect  of  Resolution 
Modifying  Operating  Permit  of  Market  Street 
Railway  Company  and  Authorizing  Agreement 
to  remove  rails  and  substitute  # 3218 
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c. 

COLLEGE  -  No  Liability  rests  on  City  to  Relocate  or 
Protect  Baden-ivierced  Pipe  Line  uncle  r  easement 
granted  to  it  by  Spring  Va  ley  water  Company. 
(San  Francisco  State  Teachers  College  Site.)  3096 

CIVIL  SERVICE  -  Until  Requirements  of  Rule  28, 

Civil  Service  Commission  are  fulfilled  proffered 
resignation  may  be  withdrawn 3099 

CLOSING  A  STREET  -  Persons  Responsible  for  Cost  of 
Relocating  Privately  Owned  Utility  Company's 
Facilities  on  Closing  a  Street 3100 

CHARTER  -  Rule  Making  Power  Governing  Leaves  of  Absence 

under  Section  153  of  the  Charter 3101 

CHARTER  -  Is  Time  Roll  i.o.  23,  violative  of  Section 

150  of  the  Charter 3103 

CODE,  :,iLTI!ICIPAL  -  Interpretation  of  Section  131, 
Article  II,  Part  III,  of  the  San  Francisco 
unicipal  Code 3102 

CHARTER  -  Amendment  of  Section  71  is  Administrative 
in  Character  and  operates  for  fiscal  year 
1940-1941 3116 

CONTRACTS,  Maintenance  Bonds  for  Public  Works 3115 

COHTRACT,  Delivery  of  Written 3112 

COMMERCIAL  DISTRICT  -  Is  Riding  School  permissible  in..  3114 

CLAIMS,  Damage  -  Richmond  Sewer  Tunnel 3106 

CAPTAIIjS  in  Fire  Department  -  Increase  in  Salary  of 
Lientenants  and  Captains  in  Fire  Department 
affects  amount  of  allowance  payable  to  Pensioners 
and  widows  of  persons  in  same  ranks 3107 

CHARACTER  of  "School"  permitted  in  Second  Residential 

District 3110 

CODE  -  Interpretation  of  Part  II,  Chapter  XI,  Article  5, 

Section  78  of  the  San  Francisco  Municipal  Code.. 3111 

CHAfttSB  AMENDMENT  Incresing  Salaries  of  Fire  Captains  and 
Lieutenants  becomes  operative  on  July  First 
Following  Adoption  o£   Amendment  3119 

CHARTER  AMENDMENT  -  Permitting  use  of  Buses  3139 

COGSWELL  SCHOOL  PROPERTY  -  Acquisition  of  by 

Housing  Authority  of  the  City  &  County 

of  San  Francisco 3143 
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C.  gen.  2 

CEMETERIES  -  In  Re  -  Extension  of  time  for  Removal  of 

Bodies  from  Laurel  Hill  and  Calvary  ....  3157 

CHARTER  -  Re  Special  Assessments  exceeding  the  limits 

of  Section  111  of  the 3162 

CASH  — 

A"CC"ETTANCE  of  Municipal  Bonds  in  lieu  of  Cash  for  Bail.   3163 

COMPROMISE  Claims  against  Third  Persons  -  Authority  of 

Retirement  Board  to • * 3167 

CIVIL  SERVICE  COMMISSION  -  Time  to  Appeal  to,  from 

Dismissal. 3168 

CHARGES,  Water  -  Toll  Bridge  Authority  -  Sprinkler  and 

Shop  Service • 3169 

CITY  PLANNING  COMMISS ION'S  Ruling  toy  Board  of  Supervisors  - 

Effect  of  Overruling  of 3170 

COUNTY  CENTRAL  COMMITTEE;  Is  Precinct  Designation  Necess- 
ary on  Sponsors'  Certificate 3171 

COSTS  of  Transcribing  Testimony  taken  by  Grand  Jury  where 
Indictment  was  Returned,  and  Payment  of  Costs 
of  Transcribing  Voir  Dire  Examination  of  Grand 
Jurors  -  Payment  of.... 3172 

CONTRIBUTION  of  Moneys  and  Furniture  and  Equipment  to 

Agricultural  District  #1  A 3173 

CODE  -  New  Traffic 3174 

CONGRESS  -  Act  of,  Public  671  -  Right  of  Housing  Author- 
ity of  C.  &  C.  of  S.  P.  to  develop  or  adminis- 
ter USHA-Aided  Defense  Housing  Projects  as 
provided  for  in  the,  under  the  Housing  Author- 
ities Law  of  the  State  of  California  as  now 
Exis  ting 3175 

COUWTY  CLERK  -  Taxation  of  Jury  Fees  placed  on  Deposit 

with 3177 

CIVIL  SERVICE  -  WOW  Dlvil  Service  Emergency  Appoint- 
ments In  Excess  of  Ninety  Days  in  one  Fisal 
Year 3179 

CERTIFIED  -  Can  Appointing  Officer  Refuse  to  Appoint  a 

Person  Certified  by  the  Civil  Service  Coram?, ••  3181 

CIVIL  SERVICE  COMMISSION  -  Can  Appointing  Officer  refuse 

to  Appoint  a  person  certified  by 3181 
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C.  gen.  3 

CONTRACT  for  Sale  of  Wet  Garbage  for  a  Period  of 

Three  to  Five  Years ,  Right  to 3186 

CHIEF  OF  POLICE,  after  vacating  office,  of  Amounts 

due  for  Overtime  Served  while  in  Office,...   3190 
In  Re  Payment  to  - 

CHARTER,  Six  month  proviso,  in  connection  with  Leave 

of  Absence  under  Section  153  of  the  Charter.  3191 

CHARTER,  In  Re,  Section  27  of  -  Payment  of  Costs  in 
Brown  vs.  Boyd,  including  allowance  of 
Attorney's  fees  to  Grover  O'Connor 3192 

CONVICT  Sentenced  to  Life  Imprisonment  to  Receive 

Retirement  Allowance,  Right  of 3193 

CORONER  and  Public  Administrator,  Re  Status  of 

Retirement  Allowance  of  Tax  Collector, 3194 

CHARTER  AMENDMENT  -  Declarationof  Policy  involving 

Submission  of  3195 

CHARGE  ADMISSION  to  the  Legion  Palace  Building  and  to 
close  the  building  one  day  each  week  and  on 
legal  holidgys  -  Re  right  to 3197 

CARS  -  Release  for  Repair  of  Employees'  Privately 

Owned  cars  to  be  Signed  by  whom,. • 3199 

[ISSIONS  -  In  Re,  Intrepretation  by  Board  of  Super- 
visors with  Administrative  Affairs  of  other 
Officials ,  Boards  or 3202 

CARDS,  Tabulating  -  Police  Department,  Disposition  of 

Traffic  Tags  and  3204 

CODE  -  San  Francisco  Municipal  -  Interpretation  of  Article 
4,  Part  III  of  -::-  -::•  -::-  entitled  "Mechanical 
Amusement  Devices"  and  added  by  Ordinance  To. 
820,  1939  Series 3207 

CONCESSION  at  Point  Lobos  for  Refreshment  Station 3210 

CREDITS  -  Allowance  of  Deduction  of  Notes  Payable  from 

Taxation  Solvent  * 3212 

CHARTER  -  Defining  "Reliability  and  Responsibility"  as 

mentioned  in  Section  95  of  the  * 3217 
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To  the  CALIFORNIA  PALACE  OF  THE  LEGION  OFHONOR.  TRUSTEES  OF  - 

Re  Right  to  charge  admission  to  the  Legion  Palace 
Building  and  to  close  the  building  one  day  each 
week  and  on  legal  holidays.. 3197 


..., 


To    the    CHIEF  AEfcli.'ISTRATIVE  OFFICER   - 

Aniendnent  of  Section  71  is  Administrative 
in  Character  and  operates  for  fiscal  year 
1940-1941 3116 


_c 

To  the  CITY  PLAINING  COMMISSION  - 


Manufacturing  of  Paint  as  Light 

Industrial  Use 3098 

Character  of  "School"  permitted  in 

Second  Residential  District 3110 

Is  Riding  School  permissible  in  a 

Commercial  District 3114 

Is  there  "Uncertainty"  here  to  Justify 
Planning  Commission  Determining  the 
"District  Boundary"  under  the  Provisions 
of  Part  II,  Chap. II,  Art.l,  Sec. 12  of 
San  Francisco  Municipal  Code 3135 

Effect  of  Overruling  of  City  Planning 
Commission's  Ruling  by  Board  of  Super- 
visors..  3170 

Use  of  Premises  in  Second  Residential 
District  for  Professional  Purposes 5205 

Use  of  Premises  in  Second  Residential 
District  for  ilataphysician 5200 


1 



To  the  CIVIL  SERVICE  COMMISSION  - 


Employee  on  Leave  of  Absence  who  is 

Pressed  into  Service  by  Responsible 

Agent  of  Department  where  employed, 

is  entitled  to  Pay  even  outside 

city  (Winfa  Valvo  Claim) 3094 

Qualifications  for  Milk  Inspectors  .  .  .  3095 

Rule  Making  Power  Governing  Leaves 

of  Absence  under  Section  153  of  the 

Charter 3101 

Is  the  Position  of  Phonographic 

Reporter  in  the  Municipal  Court 

(as  distinct  from  the  Individual) 

Subject  to  Civil  Service  3141 

Time  to  A  ppeal  to   Civil  Service 
Commission  from  Dismissal         .  .   3168 

Re  Emergency  Ordinance  Amending  1939-1940 
Salary  Ordinance  Defining  Regular  ^ay's 
Work  and  Providing  for  Overtime  Pay  for 
Overtime  Work.  .  .   3182 

Can  Appointing  Officer  Refuse  to  appoint 
a  Person  Certified  by  the  Civil  Service 
Commission?  .  .    3184 

Time  to  Appeal  to  Civil  Service  Comm- 
ission from  Dismissal....... 3163 

Emergency  Ordinance  Amending  1939-1940 
Salary  Ordinance  Defining  Regular  Day's 
Work  and  Providing  for  Overtime  Pay  for 
Overtime  Work, • 3180 

Can  Appointing  Officer  Refuse  to  Appoint- 
ing Officer  Refuse  to  Appoint  a  Person 
Certified  by  the  Civil  Service  Commission,  3181 

Six  month  proviso  in  connection  with  Leave 

of  Absence  under  Section  153  of  the 

Charter 3191 

Payment  to  Chief  of  Police,  After  vacating 

Office,  of  Amount  Due  for  Overtime  while 

in  office  (cabron  copy) 3190 
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To  the  CIVIL  SERVICE  COMMISSION  - 

Right  of  Board  of  Supervisors  to  pass  retrospective 
or  retroactive  emergency  salary  and  appropriation 
ordinances*  •••• ••«•• 3198 

Status  of  Resident  Faraale  Employee  whose  husband 
lives  outside  the  City  and  County  of  San  Francisco 
(Mrs*  Drury) 5200 

Residential  Status  of  Mrs.  Mary  C*  Kohler,  Referee 

of  tto  Juvenile  Court. • *.........  3201 

Question  of  Residence  is  not  conclusively  determined 
by  voting  in  a  Particular  Locality  -  Other  Evid- 
ence maybe  Considered  (Dr.  Eric  Roserib.ergJ 3206 

(Copy  to)  Payment  of  Overtime  to  Per  Diem  Workers 

and  basis  on  which  same  should  be  paid 3216 
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To  the  CONTROLLER  - 


Payment  of  Franchise  Tax  by  Olympic  Club 

for  Rights  to  Maintain  Pumps  and  Machinery 

to  Pump  Salt  Water  and  to  Lay  Pipes  Through 

the  City  and  County  of  San  Francisco  for 

the  purpose  of  Conveying  said  Water 3091 

Damage  Claims  -  Richmond  Sewer  Tunnel 3106 

Merging  Eetch  Hetchy  Project  with  San  Francisco 
V.ater  Department  and  Payment  of  Bond  Interest 
and  Redemption  on  former  Project  out  of  Income 
from  latter 3108 

GRANT  OF  FUNDS  to  aid  in  the  Support  of  the 

Golden  Gate  International  Exposition  ....    3131 

ACCUMULATIVE  SICK  LEAVE  3133 

RIGHT  to  Vacation  Pay 3134 

REFUNDS  OF  PAC.  GAS  &  ELECTRIC  CO. 

on  bills  paid  to  Company  for  Relief  Clients  .   3136 

PAYMENT  OF  SALARIES  of  Reserve  Officers  of 

the  U.S.  Army  while  on  Leave  for 

Voluntary  Military  Training  3140 

SICK  LEAVE  COMPENSATION  of  Employees 

while  under  Guardianship 3147 

RIGHT  TO  MAKE  TEMPORARY  APPOINTMENT  while 

Occupant  of  Permanent  Position  is  on 

sick-leave  with  pay 3151 

PAYMENT  OF  SALARY  while  on  Leave  for 

Voluntary  Military  Leave  3156 

Extra  Architectural  Feesi^V:  .#//#.  k  ......   slsh 

In  Re  Temporary  Appointment  to  position  of 

Manager  of  Municipal  Railway  pending  Absence 

of  Permanent  Appointee  on  Sick  Leave 3160 

Right  to  Vacation  with  Pay 3164 


. 
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CONTROLLER  -  con. 


Payment  of  Costs  of  Transcribing  Testimony  taken 
by  Grand  Jury  where  Indictment  was  Returned,  and 
Payment  of  Costs  of  Transcribing  Voir  Dire 
Examination  of  Grand  Jurors* •  ••  •  •  • 3172 

Taxation  of  Jury  Fees  Placed  on  Deposit  with 

County  Clerk 3177 

Board  of  Supervisors  has  Sole  Right  to  Fix  and 

Establish  Wages  and  Salaries  of  Municipal 

Employees • 3178 

Applicability  of  Sick  Leave  Allowance  to  persons 

committed  as  "Insane"  or  as  and  "Intemperate 

Person  " • 3183 

Liability  of  City  for  Damages  to  Property  of 

Third  Persons  caused  by  WPA  Workers, • 3189 

Payment  to  Chief  of  Police,  After  Vacating 

Office,  of  Amount  Due  for  Overtime  served  while 

in  Office 3190 

In  Re,  Section  27  of  the  Charter  -  Payment  of 
Costs  in  Brown  vs.  Boyd,  including  allowance  of 
Attorney's  fees  to  Grover  O'Connor 3192 

Re  -  Status  of  Retirement  Allowance  of  Tax 

Collector,  Coroner  and  Public  Administrator 

( carbon  copy ) •••  3194 

Disposition  of  Traffic  Ta^s  and  Tabulating  Cards, 
(Police  Department) 3204 

Payment  of  Overtime  to  Per  Diem  Workers  and  basis 

on  which  same  should  be  paid 3216 

Effect  of  Resolution  Lodifying  Qperating  Permit 

of  iuarket  Street  Railway  Company  and  Author  izing 

Agreement  to  Remove  Rails,  and  Substitute  Bus 

Service  on  Third  Street 3218 
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CONTROLLER  -  Attorney  for   (Nora  A,  Blichfeldt)   Opinions  written  by 

Liability  of  City  for  Damages  to  Property  of 
Third  Persons  caused  by  WP*  Workers .3189 

Police  Department,  Disposition  of  Traffic  Tags 

and  Tabulating  Cerds 3204 


. 


D. 

For  DEPAI.      OF  PUBLIC  WORKS  see  WORKS 

i  AGE  CLAIMS  -  Richmond  Sewer  Tunnel 5106 

DAMAGES  to  Third  Persons  as  a  result  of  the  operation 
of  certain  vehicles  -  In  Re,  Liability  of  the 
City  and  County  of  San  Francisco  for 3109 

DISTRICT,  SECOND  RESIDENTIAL  -  Character  of  "School" 

permit  ted  In 3110 

DELIVERY  of  Written  Contract 3112 

DECLARATION  OF  POLICY  at  Presidential  Election- 
Can  same  be  Submitted 3121 

DEMAND  of  Supervisors  to  Investigate 
Municipal  Railway  need  not  be 
Complied  with S124 

DUTY,  Absent  from,  for  a  period  of  Seven  Years  - 
Status  of  Incompetent  Employee  for 
Retirement  who  has  been..,..,... •  3166 

DISMISSAL  -  Time  to  Appeal  to  Civil  Service  Commiss- 
ion from 3168 

DESIGNATION  Necessary  on  Sponsors*  Certificates  - 

County  Central  Committee;   Is  Precinct 3171 

DIRE  Examination  of  Grand  Jurors  -  Payment  of  Costs 
of  Transcribing  Testimony  taken  by  Grand  Jury 
where  Indictment  was  Returned,  and  Payment  of 
Costs  of  Transcribing  Voir. • 3172 

DISTRIBUTION  FACILITIES  -  Right  of  City  to  Enter 
into  Lease  for  Pacific  Gas  and  Electric 
Company' s  D • 3176 

DAY'S  WORK  -  Emergency  Ordinance  Amending  1939-1940 
Salary  Ordinance  Defining  Regular  Day's  Work 
and  Providing  for  Overtime  Pay  for  Overtime 
Work 3180 

DECLARATION  OF  POLICY  involving  Submission  of 

Charter  Amendment 3195 

DECLARATION  OF  POLICY  as  to  Use  of  Motor  Coaches  in 

Extensions  of  Municipal  Railway 3196 

(MRS.  DRURY)  Status  of  Resident  Female  Employee 

whose  husband  lives  outside  the  City  and  County 

of  San  Francisco 3200 
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DEA      APPLICANT  -  Re  Authority  of  Retirement  Board 

to  Grant  a  Service  Retirement  subsequent  to  the... 5203 

DISPOSITION  of  Traffic  Tacs  and  Tabulating  Cards, 

Police  Department 3204 

DISTRICT  -  Second  residential  -  Use  of  Premises  in, 

for  Professional  Purposes 3205 

-  Mechanical  Amusement  -  Interpretation  of 
Article  4,  Part  III  of  the  San  Francisco  Municipal 
Code,  entitled  -«-  -»-  ■>    and  added  by  ordinance  No. 
820,  1950  Series 3207 

DISTRICT  -  Second  Residential  -  Use  cf  Premises  in, 

for  I.'etaphysi  clan 3208 

DEDUCTION  of  Notes  Payable  from  Taxable  Solvent 

Credits  -  Allowance  of 3212 

DEPARTMENT  -  Renewal  of  Application  for  a  permit 
where  same  has  been  granted  by  #  and  Board  of 
Permit  Appeals  reverses  -«- 3214 

DIEM  WORKERS  -  Payment  of  Overtime  to  per  diem 

workers  and  basis  on  which  same  should  be  paid....  5216 

DEFINING  "Reliability  and  Responsibility"  as  mentioned 

in  Section  95  of  the  Charter 5217 


- 






.... 




E. 


EMPLOYEE  on  Leave    of   Absence  who    is   pressed   into 

service   by  Responsible   Agent   of   Department  where 

employed,    is    entitled   to    Pay  even  outsiue    city. 

( Jinfa  Valvo  Claim.  ) 3094 

EXPENDITURE  of    School  District  Funds    for   Junior   Traffic 

Patrol  Equipment * 3105 

EXTENSION  of   Time   for  Removal   of   Bodies   from  Laurel  Hill 

and   Calvary   Cemeteries 3157 

EXTRA  Architectural   Yeea.fo+tMlNlfaki 3158 

EMPLOYEE  -  Status  of  Incompetent,  for  Retirement  who 
has  been  Absent  from  Duty  for  a  Period  of  Seven 
lears 5166 

EFFECT  of   Overruling   of  City  Planning  Commission's 

Ruling  by  Board  of   Supervisors.  • 3170 

EXAMINATION   OF  GRAND  JURORS  -  Payment    of  Costa  of 

Transcribing  Testimony  taken  by  Grand  Jury  where 

Indictment  was  Returned,   and  Payment  of  Costs 

of  Transcribing  Voir  Dire 3172 

EQUIPMENT  -  Contribution   of  Moneys   and  Furniture   and 

Equipment  to   Agricultural  District  #  1  A 3173 

ESTABLISH  Wages  and  Salaries  of  Municipal  Employees   - 

Board  of  Supervisors   has   S0le  Right   to  Fix  aid....   3173 

EMPLOYEES,   MUNICIPAL  -  Board  of  Supervisors  has   Sole 

Right  to  Fix  a  nd  Establish  Wages   and  Salaries   of.,   3178 

EMERGENCY  APPOINTMENTS  -  Non-Civil  Service  -  in  Excess 

of   Ninety  Days   in  one  Fiscal  Year... 3179 

EMERGENCY  ORDINANCE  Amending  1939-1940  Salary  Ordin- 
ance Defining  Regular  Day's  Work  and  Providing 
for   Overtime   Pay  for  Overtime  Work.. 3180 

EMERGENCY  SALARY  AND   APPROPRIATION  ORDINANCES  -   Rifcht 
of  Board  of   Supervisors  to   pass  retrospective  or 
retroactive 3198 

EMPLOYEES   PRIVATELY  OWNED  CARS  -  Release  for  Repair  of, 

to    be   signed  by  whom. .3199 

EMPLOYEE,   Female,   STATUS  OF  RESIDENT.,   whose  husband  lives 
outside  the  City  and  County  of   San  Francisco 
( Mrs  •   Drury ). ,  3200 
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E.  ccn  . 


EVIDENCE  -  other  -  may  "be  considered  -  Question  of 
Residence  is  not  conclusively  determined  by 
voting  in  a  particular  Locality  -  3206 

(ELEPHANT  TRAINS)  Operation  of  Sightseeing  Trains  in 

Golden  Gate  Park 3211 


e 

To  the  BOARL  OF  EDUCATION  - 

Expenditure  of  School  District  Funds  for 

Junior  Traffic  Patrol  Equipment/ 3105 

Delivery  of  Written  Contract 3112 

Sabbatical  Leave  Payment  (Mary  I.Morrin)  .  .   3146 





F. 

FRANCHISE  TAX.  -  Payment  of  Franchise  Tax  by  Olympic 
Club  for  ri£ht  to  Maintain  Pumps  and  machinery 
to  Pump  Salt  jVater  and  to  I«ay  Pipes  through  the 
City  and  County  of  San  Francisco  for  the  purpose 
of  Conveying  said  Water 3091 

FIRE  DEPARTMENT  -  Proposed  Rule  of  Fire  Department 

Establishing  number  of  tours  of  duty  to  be  served 

by  Members  conforms  to  Charter  and  is  legal 3092 

FUNDS,  SCHOOL  DISTRICT  -  Expenditure  of,  for  Junior 

Traffic  Patrol  Equipment 3105 

FIRE  DEPARTMENT  -  Increase  in  Salary  of  Lieutenants  and 
Captains  in  Fire  Department  affects  amount  of 
allowance  payable  to  Pensioners  and  widows  of  persons 
in  s  ame  ranks 3107 

FORFEITURE  OF  PUBLIC  OFFICE  -  under  Sec. 5  of 

Charter  by  Officer  Filing  for  Primary  Election  .  .   3155 

FEES  -  Extra  Arehit«etur*l.##^.  ?J&lML  ttlv?*&£ $&**. . .  3158 

FURNITURE,  Contribution  of  Moneys  and  Furniture  and 

Equipment  to  Agricultural  District  #1  A 3173 

FIA  and  Establish  Wages  and  Salaries  of  Municipal  Employees 

-  Board  of  Supervisors  has  ^ole  Right  to 3178 

FEES,  Attorney's  -  In  Re,  Section  27  of  the  Charter  - 
Payment  of  Costs  in  Brown  vs.&oyd  including 
allowance  of,  to  Grover  O'Connor... 3192 

FEMALE  EMPLOYEE  -  Status  of  Resident,  whose  husband  lives 

outside  the  City  and  County  of  San  Francisco ••  3200 


. 
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To  the  FINANCE  COI.u.:ITTEE  of  the  Board  of  Supervisors  - 

Appropriation  by  City  and  County  of  San  Francisco 
for  Contribution  to  Housing  Authority  of 
City  and  County  of  San  Francisco  in  Aid  of 
Development  of  Low  Rent  Housing  Project 3113 


F. 

To  the  BOARS  OF  FIRE  001,3  ilSSIOIJERS  - 

Proposed  Rule  of  Fire  Department 

Establishing  number  of  Tours  of  Duty 

to  be  Served  by  Members  conform  to 

Charter  and  is  legal 3092 

Renewal  of  Application  for  a  permit  where 
same  has  been  granted  by  Department  and 
Board  of  Permit  Appeals  reverses  Depart- 
ment    3214 


! 



. 


G. 


GRANT  OP  FUNDS  -  To  Aid  in  the  Support  of  the 

Golden  Gate  Internation  Exposition  3131 

GRAND  JURY  -  Payment  of  costs  of  Transcribing  Testi- 
mony taken  by  Grand  Jury  viae  re  Indictment  was 
returned,  and  Payment  of  Costs  of  Transcrib- 
ing Voir  Dire  Examination  of  Grand  Juror s,...  3172 

geiDEN  GATE  PARK  -  Traffic  Regulation  in, 3182 

GARBAGE  -  Right  to  Contract  for  Sale  of  Wet,  for  a 

Period  of  Three  to  Five  Years 3186 

GROVER  O'CONNOR  -  In  Re,  Section  27  of  the  Charter  - 

Payment  of  Costs  in  Brown  vs.  ^oyd,  including 
allowance  of  Attorney's  fees  to 3192 

GOLDEN  GATE  PARK  -  Operation  of  Sightseeing  Trains  in....  3211 


■        •       •        • 
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To-  GRAND  JURY 


REQUEST  of  the  Grand  Jury  to  be 

Advised  as  to  the  Power  of  Controller 

to  Examine  Books  and  Records  of  Refuse 

Collectors  under  Provisions  of  the 

Initiative  Ordinance  Providing  for  the 

Collection  and  Disposition  of  Refuse  3132 


- 


K. 


HETCH  HETCH*  PROJECT  -  Merging  of  Uetch  Ketchy  Project 
with  San  Francisco  Water  Lepartment  and  Payment 
of  Bond  Interest  and  Redemption  on  former  Project 
out  of  Income  from  latter 3108 

HOUSING  AUTHORITY  of  City  and  County  of  San  Francisco  - 
Appropriation  by  City  and  County  of  S  an  Francisco 
for  Contribution  to  Rousing  Authority  of  City  and 
County  of  San  Francisco  in  Aid  of  Development  of 
Low  Rent  Housing  Project. 3113 

HETCH  HETCHY  HYDRO -ELECTRIC  PLANT  -  In  Re  Right  of 

Secretary  of  the  Interior  to  take  over  operation 

of 3159 

HOUSING  AUTHORITY,  Right  of,  of  C.  &  C.  of  S.  F.  to 

develop  or  administer  USHA-Aided  Defense  Housing 
Projects  as  Provided  for  in  the  Act  of  C ongress 
Public  671  under  the  Housing  Authorities  Law  of 
the  State  of  California  as  now  Exis  ting* 3175 

HIGHWAY, State,  throtgh  Sharp  Park 3184 

HOLIDAYS  -  Re  Right  to  charge  admission  to  the  Legion 

Palace  Building  and  to  close  the  building  one  day 

each  veek  and  on  legal  holidays 3197 

HOLIDAY  INTERVENES  -  Time  within  which  to  File  Appeal 

with  Board  of  Permit  Appe als  when  3213 


- 

...  
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- 
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HEALTH  -  DEPARTMENT  OF  PUBLIC 

Occupancy  of  Office  Buildings 3125 

Lombard  &  Kearny  Streets  it©  Chief  Inspector)  3126 

Right  of  City  andCounty  to  enter  upon  and  Approach  from 
Surface  of  the  Ground  to  Accomplish  any  Necessary 
Repairs,  Alterations  or  Reconstruction  when  a  Fee 
Simple  Absolute  Title  Exists  3127 

Regulations  Relating  to  Signatures  on  Application  for 

License  for  Refuse  Collector 3153 

In  Re  -  Extension  of  Time  for  Removal  of  Bodies  from 

Laurel  Hill  and  Calvary  Cemeteries 3157 

In  Re  -  Right  of  Signer  of  Petition  to  have  Name  Removed 

after  filing 3165 

Non-Civil  Service  Emergency  Appointments  in  Excess  of 

Ninety  Days  in  one  Fiscal  Year* • .3179 
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to- 
housing  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


ACQUISITION  CF  COGSWELL  SCHOOL  PROPERTY 

by  Housing  Authority  of  the  City  and 

County  of  San  Francisco 3143 

Right  of  the  Housing  Authority  of  the 

City  and  County  of  San  Francisco  to 

develop  or  administer  USHA-Aided 

Defense  Housing  Projects  as  Provided  for 

in  the  Act  of  Congress  Public  671  under 

the  Housing  Authorities  Law  of  the  State 

of  California  as  now  Existing .3175 





I. 


INSPECTORS  -  Qualifications  for  Milk  Inspectors 3095 

.RIAL  USE  -  Manufacturing  of  Paint  as  Li 

Industrial  Use 3098 

BRPRETATION  of  rart  II,  Chapter  XI,  Article  5, 

Section  78  of  the  San  Francisco  Municipal  Code....  3111 

INTERPRETATION  of  Rights  of  Tax  Collector  in 

Connection  with  Licensing  of  Constructors  under 

Sec.  76  and  200-207  of  Art. II, Part  III  of  the 

San  Francisco  Municipal  Code SJ-30 

INTERIOR  -  SECRETARY  OF,  In  Re  Right  of,  to  take  over 

operation  of  Retch  nebchy  Hydro -Electric  Plant. .. .3159 

ISSUANCE  of  Current  License  by  Tax  Collector  when 

license  tax  not  paid  for  preceding  period 3161 

INCOMPETENT  EMPLOYEE  -  Status  of,  for  Retirement  who 
has  been  Absent  from  Duty  for  a  period  of  Seven 
Years 3166 

INDICTMENT  was  returned,  and Payment  of  Costs  of  Trans- 
cribing Voir  Dire  Examination  of  Grand  Jurors  - 
In  Re,  Payment  of  Costs  of  Transcribing  Testimony 
taken  by  Grand  Jury  where • 3172 

"INSANE"  or  "INTEMPERATE  PERSON"  -  Applicability  of 

Sick  Leave  Allowance  to  person  committed  as......  3183 

INCOMPETENTS  on  parole  from  State  Institutions, 

Status  of 3188 

IMPRISONMENT  -  Right  of  Convict  Sentenced  to  Life, 

to  Receive  Retirement  Allowance 3193 

INTER!  !E  by  Board  of  Supervisors  with  Adminis- 
trative Affairs  of  other  Officials,  Boards  or 
Commissi  ons 52C 

PATION  of  Article  4,  Part  III  of  the  San 
Francisco  Municipal  Code,  entitled  "Mechanical 
Amustment  Levices"  and  added  by      ance  :  . 
820,  105S  Series 

INEBRIATES  ON  PAROLE  from  State  Institutions  - 
Status  of  (Opinion  Supplemental  to  that  of 
August  13,  1940) 3215 


.... 
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INTERIOR,  DEPARTMENT  OF,  *  UNITED  STATES  OP  AMERICA  - 

Right  of  City  to  Enter  into  Lease  for  Pacific  Gas 

and  Electric  Company's  Distribution  Facilities,. ... .,3176 


- 


lids 



J. 

JUNIOR  TRAFFIC  PATROL  EQUIPMENT  -  Expenditure  of  School 

District  Funds  for 3105 

JURY  FEES  placed  on  Deposit  with  County  Clerk,  Taxation 

of 3177 

JURISDICTION  over  License  granted  by  Recreation  Commission  3185 

JUVENILE    COURT  -  RESIDENTIAL  Status   of  Mrs.    Mary  C. 

Kohler,   Referee  of   tiie    Juvenile  Court 3201 





:*M    .81M  to   &SJ3&32  JAI 


K. 

KOHLER,  MRS.  MARY  G£  -  Residential  Status  of, 

Referee  of  the  Juvenile  Court • •  3201 


-   . 



L. 


LIAEILITY  -  No  Liability  rests  on  City  to  Relocate  or 

Protect  Laden- Merced  Pipe  Line  under  easement  granted 

to  it  by  Spring  Valley  Water  Company.    (San 

Francisco  State  Teachers  College  Site.) 3096 

LIGHT  INDUSTRIAL  USE  -  Manufacturing  of  Paint  as 

Light  Industrial  Use 3090 

LEAVE  OF  AESEI-CE  -  Employee  on  Leave  of  Absence  who  is 

pressed  into  service  by  Responsible  Agent  of  Depart- 
ment where  employed,  is  entitled  to  Pay  wven  out- 
side city.    Uinfa  Valve  Claim.) 3094 

LIEUTENANTS  and  Captains  in  Fire  Department  -  Increase 
in  Salary  of,  affects  amount  of  allowance  payable 
to  Pensioners  and  Widows  of  persons  in  same  ranks..   3107 

LIABILITY  of  the  City  and  County  of  San  Francisco  for 
Damages  to  Third  Persons  as  a  result  of  the 
operation  of  certain  vehicles 3109 

LOW  RENT  HOUSING  PROJECT  -  Appropriation  by  City  and 
County  of  San  Francisco  for  Contributions  to 
Housing  Authority  of  City  and  County  of  San 
Francisco  in  aid  of  Development  of 3113 

LOMBARD  &  KEARNY  STREETS  -  Building  Permit  3T26 

LICENSING  of  Pin-ball  Game  Devices  and 

Mechanically  Operating  Musical  Instruments  3T29 

LICENSE  TAX  ORDINANCES  -  Are  they  Subject  to 

Referendum 3137 


LICENSING  of  Brokers  of  Wines  and 

Distilled  Liquors  3145 

LICENSING  AMUSEMENT  uEVICES 3150 

LICENSING  of  Contractors  under  Sees. 76  and 
200-207,  Art. II,  Part  III  of  S.F. 
Municipal  Code 3144 

LAUREL  HILL  CaftiETERY  -  Memorial  Park  in 3152 

LICENSE  -  Issuance  of  Current,  by  Tax  Collector 
when  License  Tax  not  paid  for  Preceding 
Period 3161 


. 
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L.  Con. 

LEASE  -  Right  of  City  to  enter  into,  for  Pacific  Gas 

and  Electric  Company's  Distribution  Facilities. ,.3176 

LEAVE  -  Applicability  of  Sick  Leave  Allowance  to  person 
committed  as  "Insane"  or  as  an  "Intemperate 
Person" 3183 

LICENSE  granted  by  Recreation  Commission,  Jurisdiction 

over* ••••••••••••••••••••••••••••••••••••*••••••  3185 

LIABILITY  of  City  for  Damages  to  Property  of  Third 

Person s  caused  by  WPA  Workers 3189 

LEAVE  OP  ABSENCE  under  Section  153  of  the  Charter, 

Six  Months  proviso,  in  connection  with 3191 

LIFE  IMPRISONMENT  -  Right  of  Convict  Sentenced  to, 

to  Receive  Retirement  Allowance. 3193 

LEGION  PALACE  BUILDING  -  Re  Right  to  charge  admission 
to,  and  to  close  the  building  one  day  each  week 
and  on  legal  holidays 3197 

LOCALITY  -  Other  Evidence  may  be  Considered.    Question 
of  Residence  is  not  conclusively  determined 
by  voting  in  a  particular 3206 

LINLS  occupied  by  other  Street  Railways  -  Operation 

of  Buses  on 3209 

LOBOS,  POINT,  -  Concession  at  *  for  Refreshment  Station.  3210 


... 
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MILK  INSPECTORS  -  Qualifications  for  Milk  Inspectors...  3095 

MERCED  -  No  Liability  rests  on  City  to  relocate  or 
protect  Baden-Merced  Pipe  Line  under  easement 
granted  to  it  by  Spring  Valley  Water  Company. 
(SanFrancisco  State  Teachers  College  Site) 3096 

MANUFACTURING  of  paint  as  Light  Industrial  Use 3098 

MUNICIPAL  CODE  <*  Interpretation  of  Section  131,  Article 

II,  Part  III  of  the  San  Francisco  Municipal  Code..  3102 

MUNICIPAL  CODE  -  Interpretation  of  Part  II,  Chapter  XI, 
Article  5,  Section  78  of  the  San  Francisco 
Muni  cipal  Code 3111 

MERGING  Ketch  Ketchy  Project  with  San  Francisco  Water 
Department  and  Payment  of  ^ond  Interest  and 
Redemption  on  former  Project  out  of  Income  from 
latter 3108 

MAINTENANCE  Bonds  for  Public  Works  Contracts 3115 


MEMORIAL  PARK  in  Laurel  Hill  Cemetery  


3152 


:ICIPAL  RAILWAY  -  In  Re  Temporary  Appointment  to 
position  of  Manager  of,  pending  Absence  of  Per- 
manent Appointee  on  Sick  Leave 3160 

MUNICIPAL  BONDS  -  In  Re,  Acceptance  of,  in  lieu  of 

cash  for  Bail 3163 

MONEYS,  Contribution  of,  and  Furniture  and  Equipment 

to  Agricultural  Dis  trict  #1  A 3173 

MUNICIPAL  EMPLOYEES  -  Board  of  Supervisors  has  Sole 

Right  to  Fix  and  Establish  V/ages  and  Salaries  of...,  3178 

MOTOR  COACHES  in  Extensions  of  Municipal  Railway  - 

In  Re,  Declaration  of  Policy  as  to 3196 

MUNICIPAL  RAILWAY  -  In  Re  Declaration  of  Policy  as  to 

Use  of  Motor  Coaches  in  Extensions  of....... 3196 

ICIPAL  COLL  -  Sen  Francisco  -  Interpretation  of 
Article  4,  Part  III  of  *  *  #  entitled  "Mechanical 
Amusement  Devices"  and  added  by  ordinance  No.  820, 
1939  Series ". 3207 

MECIIANCIAL  .        r  DEVICES  -  see  above 3207 

-  Use  of  Premises  in  Second  Residential 
trict  for  3208 


.... 
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M  -  con. 


MODIFYING  OPERATING  PERMIT  of  Market  Street  Railway  Company 
and  Authorizing  Agreement  to  Remove  Rails,  and 
Substituting  Bus  Service  on  ■'•hird  Street  - 
effect  of  Resolut ion  - 3218 

MARKET   STREET  RAILWAY  COMPANY  -  Effect  of  Resolution 

Modifying  Operating  Permit  of  #  and  authorizing 

Agreement  to  remove  rails  and  substitute  Bus 

Service  on  Third  Street 3218 


. 




- 
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To  the  MAYOR  - 


Appropriation  by  City  and  County  of  San 
Francisco  for  Contribution  to  Housing  Authority 
of  City  and  County  of  San  Francisco  in  Aid  of 

Development  of  Low  Rent  Rousing  Project ►  3113 

(c.c.  to  I.Iayor) 

Forfeiture  of  Public  Office  under  Section  5 

of  Charter  of  the  City  and  County  of  San 

Francisco  by  Officer  Filing  for  Primary 

Election 3155 

Contribution  of  Moneys  and  Furniture  and 

Equipment  to  Agricultural  District  #1  A 3173 


........  a  i^  upa 


... 

To  the  irULICIPAL  COURT  - 


Interpretation  of  Part  II,  Chapter  XI, 
Article  5,  Section  78  of  the  San  Francisco 
Municipal  Code// 3111 


. 


INPA  VALVO  -  Employee  on  Leave  of  Absence  who  is 
pressed  into  service  by  Responsible  Agent  of 
Department  where  employed,  is  entitled  to  Pay, 
even  out  sice  city  (Ninfa  Valvo  Claim) 3094 

NAME  -  In  Re  Right  of  Signer  of  Petition  to  have  Name 

removed  after  filing 3165 

MEW  TRAFFIC  CODE 3174 

NON-CIVIL  SERVICE  Emergency  appointments  in  Excess  of 

Ninety  Days  in  one  Fiscal  Year 3179 

NOTES  PAYABLE  from  Taxable  Solvent  Credits,  Allowance 

of  Deduction  of 3212 





, 





0. 

OLYMPIC  CLUB  -  Payment  of  Franchise  Tax  by  Olympic 
Club  for  right  to  maintain  Pumps  and  Machinery 
to  pump  salt  water  and  to  lay  pipes  through  the 
City  and  County  of  SanPrancisco  for  the  purpose 
of  conveying  said  water 3091 

OCCUPANCY  of  Office  buildings 3125 

OVERRULING  of  City  Planning  Commission's  Ruling  by 

Board  of  Supervisors,  Effect  of 3170 

ORDINANCE  -  Re  Emergency  -  Amending  1939-1940  Salary 

Orainance  Defining  Regular  Day's  Work  and  provid- 
ing for  OVERTIME  pay  for  OVERTIME  Work 3180 

OFFICER  -  Can  Appointing,  refuse  to  appoint  a  person 

certified  by  the  Civil  Service  Commission.., 3181 

OVERTIME  served  while  in  Office  -  In  Re  -  Payment  to 

Chief  of  Police,  after  vacating  Office,  of  Amount 

Due  for 3190 

O'CONNOR,  GROVER  -  In  Re,  Section  27  of  the  Charter  - 
Payment  of  Costs  in  Brown  vs.  Boyd,  including 
allowance  of  Attorney's  fees  to  3192 

ORDINANCES,  -  Right  of  Board  of  Supervisors  to  pass 

retrospective  or  retroactive  emergency  salary  and 
appropriation. •••••• ..••••••••••••  3198 

OWNED  CARS,  Privately,  -  RLEASE  for  Repair  of  Employees  - 

to  be  signed  by  whom..... 3199 

OFFICIALS,  Boards  or  Commissions  -  In  Re,  Interference  by 
Board  of  Supervisors  with  i  istrrtive  Affairs  of" 
other 3202 

E  NO.  820,  1939  Series  -  Interpretation  of  Article 
4,  Part  III  of  the  San  Francisco  municipal  Code, 
entitled  "Mechanical  Amusement  Devices"  and  added  by.  3207 

OPERATION  of  Buses  on  lines  occupied  by  other  Street 

Rai  lways 3209 

OPERATION  of  Sightseeing  Trains  in  "olden  Gate  Park 3211 

(OPINION  Supplemental  to  that  of  August  13,  1940)  Status 

of  Inebriates  on  Parole  from  State  Institutions 3215 

OVERTIME  TO  PER  DIEM  WORKERS  and  basis  on  which  payment 

should  be  paid 3216 

OPERATING  PERMIT  of  Market  Street Railway  Company  and 
Authorizing  Agreement  to  Remove  Rails,  and  Substi- 
tute Bus  Service  on  Third  Street  -  Effect  of  Reso- 
lution Modifying 3218 
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PS  -  Payment  of  Franchise  Tax  by  Olympic  Club 
for  right  to  maintain  Pumps  and  ""achinery  to 
pump  salt  water  and  to  lay  pipes  through  the 
City  and  County  of  San  Francisco  for  the 
purpose  of  conveying  said  water 3091 

PROPERTY  on  Assessment  Roll  unaer  3747A,  Political 

Code  -  Segregation  of 3097 

POLITICAL  COLE  -  Segregation  of  Pro  sit'  on  Assessment 

Rollunder  3747A,  Political  Coce 3097 

PAINT  -  Manufacturing  of  Paint  as  Light  Industrial  Use. 3098 

For  PLANNING  C     SICK  see  CITY 

For  PUBLIC  V/ORKS  see  WORKS 

PRESSED  INTO  SERVICE  -  Employee  on  Leave  of  Absence 
who  is  pressed  into  service  by  responsible 
agent  of  Department  where  employed,  is 
entitled  to  pay,  even  outside  city  (i.infa 
Valvo  Claim. ) 3094 

PIPE  LINE  -  No  Liability  rests  on  City  to  relocate 
or  protect  Eaden-i.lerced  Pipe  Line  under  Base- 
ment granted  to  it  by  Spring  Valley  Water 
Company.    (San  Fran  as  co  State  Teachers  College 
Site ) 3096 

PROF?"        IGNATIDN  -  Until  Requirements  of  Sule 
28  Civil  Service  Commission  are  fulfilled 
proffered  resignation  may  be  withdrawn 3099 

PRIVATELY  0V,NED  UTILITY  Company's  Facilities  on 
Closing  a  Street  -  persons  responsible  for 
Cos  t  of 3100 

PENSIONERS  and  Widows  of  persons  in  same  ranks  - 
Increase  in  Salary  of  Lieutenants  and  Captains 
in  Fire  Department  affects  amount  of  allowance 
payable  to 3107 

PERSONS,  THIRD  -  Liability  of  the  City  and  County  of 
San  Francisco  for  Damages  to  Third  Persons  as  a 
result  of  the  operation  of  certain  vehicles 3109 

PUBLIC  Vy CD KS  CONTRACTS  -  Maintenance  Bonds  for 3115 

PENSION  based  on  Salaries  Attached  to  Banks  of 
Lieutenants  and  Captains  in  Fire  Dept. 
Increased  when  darter  Amendment  Approved  by 
State  Legislature , 3123 

PROCEDURE  to  be  followed  in  Awarding  Contract  for 
Modernization  of  Lighting  Facilities  in 
Golden  Gate  Park 3l28 


.... 
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PACIFIC  GAS  &  ELECTRIC  CO.   -  Refunds  of 3136 

on  Bills  pail  to  Company  for  Relief  Clients  .... 

POLICE  DEPARTMENT  -  Are  Patrol  Wagonr-Drivers 
Members  of  the  Uniformed  Force  of  the 
Police  Department  3136 


PATROL  wAGOfl  DRIVERS  -  Are  they  Members  of  the 

Uniformed  Force  of  the  Police  department  .  .  3136 


PAYMENT  OF  SALARIES  OF  RESERVE  OFFICERS   of 
The  U.S. Army  while  on  Leave  for 
Voluntary  Military  Training  3140 

PHOHOGRAPHIC  REPORTER  in  Municipal  Court  - 

If  the  position,  as  distinct  from  the 

Individual  subject  to  Civil  Service  .  .  .    3141 

PUBLIC  OFFICE  -  Forfeiture  of  Public  Office 
under  Sec. 5  of  Charter  of  the  City 
and  County  of  San  Francisco  by  Officer 
Running  for  Primary  Election  3155 

PAYM.NT  OF  SALARY  -  While  on  Leave  for 

Voluntary  Military  Service  3156 

PERMANENT  APPOINTEE  on  Sick  Leave  -  In  Re  Temporary 
Appointment  to  position  of  Manager  of 
Municipal  Railway  pending  Absence  of  - 3160 

PAY  *  Right  to  Vacation  w ith 3164 

PETITION,  SIGNER  OF  -  In  Re  Right  of,  to  have  Name 

removed  after  filing 3165 

PERSONS  -  Authority  of  Retirement  Board  to  Compromise 

Claims  against  third. .3167 

PRECINCT  -  Is  P#  Designation  Necessary  on  Sponsors' 

Certificates.   County  Central  Committee:  ..  3171 

PAYMENT  of  Costs  of  Transcribing  Testimony  taken  by 
Grand  Jury  where  Indictment  was  Returned 
and  Payment  of  Costs  of  Trans cribine  Voir 
Dire  Examination  of  Grand  Jurors...? 3172 
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P.  CON. 


PACIFIC  GAS  &  ELECTRIC  CO.  -  Righb  of  City  to  enter 

Into  Lease  for  Company's  Distribution  Facilities, •• ,5176 

PERSON  certified  by  the  Civil  Service  °ommission  - 

Can  appointing  officer  refuse  to  appoint 3181 

PARK  -  Golden  Gate  -  Traffic  Regulation  in 3182 

PERSON  committed  as  "Insane"  or  as  an  "Intemperate 

Person"  -  Applicability  of  Sick  Leave  Allowance  to,  3183 

PARK  -  Sharp  -  State  Highway  through, 3184 

zai3UfiHx»rx7rftxqa6xx^  xaxs 

PERIOD  OF  THREE  TO  FIVE  YEARS  -  Right  to  Contract 

for  Sale  of  Wet  Garbage  for  a 3186 

PAROLE  from  State  Institutions  -  Status  of  Incompetents  3188 

PROPERTY  OF  THIRL  PERSONS  -  Liability  of  City  for 

Damages  to,  caused  by  WPA  Workers, 3189 

PAYMENT  to  Chief  of  Police,  After  Vacating  Office,  of 

Amount  Due  for  Overtime  Served  while  in  Office,  3190 

POLICE,  CHIEF  OF  -  Paypent  to,  of  Amount  due  for 

Overtime  Served  while  in  office 3190 

PAYMENT  OF  COSTS  in  Brov/n  vs.  Boyd,  including  allowance 
of  Attorney's  fees  to  Grover  O'Connor,  In  Re, 
Section  27  of  the  Charter  - 3192 

PUBLIC  ADMINISTRATOR,  Re  -  Status  of  Retirement  Allowance 
of  Tax  Collector,  Coroner  and  Public  Administra- 
tor  3194 

POLICY,  DECLARATION  OF  -  Involving  Submission  of  Charter 

Amendment •••••.. 3195 

POLICY,  DECLARATION  OF  -  as  to  Use  of  Motor  Coaches  in 

Extensions  of  Municipal  Railway 3196 

PALACE  OF  THE  LEGION  OF  HONOR,  CALIFORNIA,-  Right  to 

charge  admission  to  the  Legion  Palace  Building 

and  to  close  the  building  one  day  each  week  and 

on  legal  holidays 3197 

PRIVATELY  OWNED  cars  -  Release  for  Repair  of  Employees' 

-  to  be  signed  by  whom......... 3199 
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P.  con. 


POLICE  DEPARTMENT,  disposition  of  Traffic  Tags  and 

Tabulating  Cerds 3204 

PREMISES  -  Use  of,  in  Second  Residential  District  for 

Professional  Purposes 3205 

PREMISES  -  Use  of,  in  Second  Residential  district  for 

Metaphysician 3208 

POINT  LOBOS  -  Conceasion  at  *  for  Refreshment  Station 3210 

PARK  -  Golden  Gate  -  Operation  of  Sightseeing  Trains  in...  3211 

PAYABLE  -  NOTES  -  Allowance  of  Deduction  of  *  from 

Taxable  Solvent  Credits 3212 

PERMIT  APPEALS  -  Time  within  which  to  File  Appeal  with 

Board  of  *  when  Holiday  intervenes 3213 

PERMIT  -  APPLICATION  FOR  -  Renewal  of  *  where  same  has 
been  granted  by  Department  and  Board  of  Permit 
Appeals  reverses  Department 3214 

PAROLE  FROM  STATE  INSTITUTIONS  -  Status  of  Inebriates  on- 

( Opinion  Supplemental  to  that  of  August  13,  1940)   3215 

PAYMENT  of  Overtime  to  Per  Diem  Workers  and  basis  on 

which  same  should  b  e  paid. 3216 

PERMIT  -  OPERATING  -  Effect  of  Resolution  Modifying  » 

of  market  Street  Railway  Company  and  authorizing 

Agreement  to  rrmove  rails,  and  substitute  Bus 

Service  on  '^hird  Street 3218 


To- 

PARK  COMMISSION 


Procedure  to  oe  followed  In  Awarding 

Contract  for  Modernization  of  Lighting 

Facilities  in  Golden  Gate  Park 3L28 

Right  of  Board  of  Park  Commissioners  to 

Regulate  Traffic  in  Golden  Gate  Park  ....   3142 

Traffic  Regulation  in  Golden  Gate  Park 3182 

State  Highway  through  Sharp  Park 3184 

Concession  at  Point  Lobos  for  Refreshment 

Station 3210 

Operation  of  Sightseeing  Trains  in  Golden 

Gate  Park  (Elephant  Trains ) 3211 
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.... 


To  the  POLICE  DEPARTMENT  - 


Until  Requirements  of  Rule  28, 

Civil  Service  Commission,  are  fulfilled 

proffered  resignation  m^  be  withdrawn  .  .3099 

Interpretation  of  Section  131,  Article 

II,  Part  III  of  the  San  Francisco 

Municipal  Code 3102 

Are  Patrol  Wagon  Drivers  Members  of  the 
Uniformed  Force  of  the  Police  Dept  .  .  .  3138 

New  Traffic  Code*.  •••••• • 3174 

Payment  to  Chief  of  Police,  After  Vacating 
Office,  of  Amount  Due  for  Overtime  Served 
while  in  office  (carbon  copy)... 3190 


■ 




,.,..,.,. 
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To  the  BOARD  OP  PLruvlIT  APPEALS  - 

Time  within  which  to  File  Appeal  with  Board 

of  Permit  Appeals  when  Holiday  intervenes 3213 

(Copy  to  )  Renewal  of  Application  for  a  Permit 

where  same  has  been  granted  by  Department  and 

Board  of  Permit  Appeals  reverses  Department 3214 


To  the  PURCHASER  OF  SUPPLIES  - 

Liability  of  the  City  and  County  of  San 

Francisco  for  Damages  to  Third  Persons  as  a 

result  of  the  operation  of  certain  vehicles....  3109 

Bid  of  Vangel  Taeodos  for  "Manganese 

Steel  Track  Specials" 3148 

Right  to  Contract  for  Sale  of  Wet  Garbage  for 

a  Period  of  Three  to  Five  years , 3186 

Sale  of  Abandoned  Automobiles  Removed  from 

City  Streets  by  Board  of  Public  Works 3187 

Release  for  Repair  of  Employees  Privately 

Owned  Cars  to  be  Signed  by  Whom 3199 

Defining  "Reliability  and  Responsibility"  as 
mentioned  in  Section  95  of  the  Charter 3217 


.    .    . 










To  the  PUBLIC  UTILITIES  COMMISSION  - 

Merging  Hetch  Ketchy  Project  with  San 
Francisco  Water  Department  and  Payment  of  Bond 
Interest  and  Redemption  on  former  Project  out 

of  Income  from  latter 3108 

(c.c.  to  P.U.C.) 

Demand  of  Supervisors  to  Investigate 

Municipal  Railway  need  not  be  complied 

with 31)24 

In  Re  Temporary  Appointment  to  position  of 

Manager  of  Municipal  Railway  pending  Absence 

of  Permanent  Appointee  on  Sick  Leave  (carbon 

copy  to  P.U.C.) 3160 


Q.. 

QUORUM  -  Validity  of  Action  at  a  Meeting  when  a 

quorum  is  not  present 3093 

QUALIFICATIONS  for  Milk  Inspectors 3095 

QUESTION  of  Residence  is  not  conclusively  determined  by 
voting  in  a  Particular  Locality  -  Other  Evidence 
may  he  considered 3206 


R. 


RULE  of  Fire  Department  Establishing  number  of 

tours  of  Duty  to  be  served  by  members  conforms 

to  Charter  and  is  legal  -  proposed 3092 

RESIGliATIGN  may  be  withdrawn  -  until  requirements  of 
Rule  28  Civil  Service  Commission  are  fulfilled 
proffered  resignation  may  be  withdrawn .3099 

RULE  28,  Civil  Service  Commission  -  Until  requirements 
are  fulfilled  proffered  resignation  may  be 
withdrawn 3099 

RELOCATING  privately  owned  utility  company's  facilities 
on  Closing  a  Street  -  persons  responsible  for 
cost  of 3100 

RULE  MAKING  POWER  governing  Leaves  of  Absence 

under  Section  153  of  the  Charter 3101 

RULES  of  the  Recreation  Commission  -  Validity  of 3104 

RICHMOND  SEWER  TUNNEL  -  Damage  Claims 3106 

REDEMPTION  on  former  Project  out  of  Income  from  latter- 
Merging  Hetch  netchy  Project  with  San  Francisco 
Water  Department  and  Payment  of  Dond  Interest  and.. 3108 

RESIDENTIAL  DISTRICT,  SECOND  -  Character  of  "School" 

permitted  in  3110 

RENT,  LOW  -  Appropriation  by  City  and  County  of  San 

Francisco  for  Contribution  to  Housing  Authority  of 
City  and  County  of  San  Francisco  in  Aid  of  Develop- 
ment of  Low  Rent  Housing  Project 3113 

RIDING  SHCOOL  -  is  it  permissible  in  a  Commercial  District  -  3114 

RIGHT  OF  CITY  AND  COUNTY  of  San  Francisco  to  enter  upon 
and  Approach  from  the  Surface  of  the  Ground  to 
Accomplish  any  Necessary  Repairs,  Alterations  or 
Reconstruction  when  a  Fee  Simple  Absolute  Title 
Exists 31-27 

REQUEST  -  of  the  Grand  Jury  to  be  Advised  as  to  the 
Power  of  the  Controller  to  Examine  Books  and 
Records  of  Refuse  Collectors  under  Provisions 

of  the  Initiative  Ordinance  Providing  for  the 
Collection  and  Disposition  of  Refuse  3132 
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RIGHT  TO  VACATION  PAY 3134 

REFUNDS  of  Pacific  Gas  &  Electric  Company  on 

Bills  Paid  to  Company  for  Relief  Clients 3136 

RIGHT  OF  BOARD  OF  PARK  COMMISSIONERS  to 

Regulate  Traffic  in  Golden  Gate  Park 3142 

RIGHTS  OF  TAX  COLLECTOR  -  Interpretation  of 

In  Connection  with  Licensing  of  Contractors 

Under  Sees.  76  and  200-207  of  Art. II, Part  LLL 

of  the  San  Francisco  Municipal  Code 3144 

RIGHT  -  to  Make  Temporary  Appointment  While 
Occupant  of  Permanent  Position  is  on 
Sick  Leave  with  Pay 3151 

REGULATIONS  -  Relating  to-  Signatures  on 

Application  for  License  for  Refuse 

Collector 3153 

RIGHT  BY  PRESCRIPTION  -  Can  an  Individual  Obtain  a 
Ri^;ht  by  Prescription  against  Property  of 
Recreation  Commission  of  the  City  and 
County  of  San  Francisco 3154 

REMOVAL  of  Bodies  from  Laurel  Hill  and  Calvary  Cemeteries. 

In  Re  -  Extension  of  Time  for 3157 

RIGHT  of  Secretary  of  the  Interior  to  take  over  Opera- 
tion of  Hetoh  tetchy  Hydro-Electric  Plant 3159 

RAILWAY  -  In  re  Temporary  Appointment  to  position  of 

unicipal  Railway  pending  Absence  of  Permanent 
Appointee  on  Sick  Leave 3160 

RIGHT  to  Vacation  with  Pay 3164 

RIGHT  of  Signer  of  Petition  to  have  Name  Removed  after 

filing 3165 

RETIREMENT   -  Status   of   Incompetent  Employee  for,  who 
has  been  Absent   from  Duty  for   a  period  of 
S»ven  Years 3166 

RETIREMENT  -  Re  Authority  of  Retirement   Board  to 

compromise  Claims   against  Third  Persons.......  3167 
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REGULATION  -  Traffic  -  in  Golden  Gate  Park 5182 

RECREATION  COMMISSION  -  Jurisdiction  over  License  granted 

by 3185 

RIGHT  to  Contract  for  Sale  of  Wet  Garba  ge  for  a  period 

of  Three  to  Five  Years  • 3186 

RIGHT  of  Convict  Sentenced  to  Life  Imprisonment  to 

Receive  Retirement  Allowance. 5193 

RETIREMENT  Allowance  of  Tax  Collector,  C  oroner  and 

Public  Administrator,  Re  -  Status  of 3194 

RIGHT  to  charge  admission  to  the  Legion  Palace  Building 
and  to  close  the  building  one  day  each  week 
and  on  legal  holidays • 3197 

RIGHT  of  Board  of  Supervisors  to  pass  retrospective 

or  retroactive  emergency  salary  and  appro- 
priation ordinances • •   5198 

RELEASE  for  REPAIR  of  Employees  privately  owned  cars  to 

be  signed  by  whom. ••••••• 5199 

RESIDENT  Female  Employee  whose  husband  lives  outside  the 
City  and  County  of  San  Francisco  -  Status 
of 5200 

RESIDENTIAL  Status  of  Mrs.  Mary  C.  Kohler,  RBTEREE  of  the 

Juvenile  Court. 5201 

RETIRE:.:!:  ;T  BOARD  -  he  Authority  of  *  *  to  Grant  a  Service 

Retirement  subsequent  to  the  Death  of 
Applicant 3203 

:  HJENTLAL  DISTRICT  -  Second  -  Use  of  Premises  in,  for 

Professional  Purposes 3205 

RESIDENCE  -  Question  of  -  is  not  conclusively  determined 
by  voting  in  a  particular  locality  -  Other 
Evidence  may  be  consid  -red 3206 

RESIDENTIAL  DISTRICT  -  Second  -  Use  of  Premises  in,  for 

taphysician 3208 

RAILWAYS  -  Operation  of  Buses  on  lines  occupied  by  other 

street  • 3209 

REFRESHMENT  STATION  -  Concession  at  Point  Lobos  for 3210 

RENEWAL  OF  APPLICATION  FOR  A  permit  where  same  has  been 
granted  by  Department  and  Board  of  Permit 
Appeals  REVERSES  Department 3214 

"RELIABILITY  AND  RESPONSIBILITY"  as  mentioned  in  Section 

95  of  the  Charter  -  Defining 3217 
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R  con. 


RESOLUTION  MODIFYING  OPERATING  PERMIT  of  Market  Street 
Railway  Company  and  Authorizing  Agreeiosnt  to 
Remove  Rails  and  Substitute  Bus  Service  on 
Third  Street ,  .Effect  of  3218 


. 


R 
To  the  RECREATION  COMMISSION  - 


Validity  of  Action  at  a  Meeting 

when  a  Quorum  is  not  Present 3093 

Validity  of  the  Rules  of  the  Recreation 
Commission 3104 

Can  an  Individual  Obtain  a  Right  by 
Prescription  against  Property  of 
Recreation  Commission  of  City  and 
County  of  San  Francisco 3154 

Jurisdiction  over  License  granted  by 
Recreation  Commission. 3185 


. 


To  REGISTRAR  OF  VOTERS  - 

County  Central  Committee;   Is  Precinct  Designa- 
tion Necessary  on  Sponsors1  Certificates, 3171 

Declaration  of  Policy  Involving  Submission  of 

Charter  Amendment 3195 

Declaration  of  Policy  as  to  Use  of  Motor  Coaches 

In  Extensions  of  Municipal  Railway 3196 


- 

.  .  . 
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To  the  RETIREMENT  DOAR] 


Increase  in  Salary  of  Lieutenants 

and  Captains  in  Fire  Department  affects 

amount  of  allowance  payable  to  Pensioners 

and  widows  of  persons  in  same  ranks 3107 

PENSION  based  on  Salaries  Attached  to 
Ranks  of  Lieutenants  and  Captains  in 
Fire  Department  increased  when  Charter 
Amendment  Approved  by  State  Legislature  .  .3123 

STATUS  of  Incompetent  Employee  for 

Retirement  who  haw.  been  absent  from 

^uty  for  a  Period  of  Seven  Years        .  •  3166 

Re  Authority  of  Retirement  Board  to 

Compromise  Claims  against  Third  Persons  .  .  3167 

Right  of  Convict  Sentenced  to  Life 
Imprisonment  to  Receive  Retirement 
allowance, • 3193 

Re  -  Status  of  Retirement  Allowance  of 

Tax  Collector,  Coroner  and  Public 

Adminis  trator • 3194 

He  Authority  of  Retirement  Board  to  Grant 

a  Service  Retirement  subsequent  to  the 

Death  of  Applicant 3203 


t 


... 





s. 


SAM  FRAI  CISCO  STATE  TEACHERS  COLLETE  SITE  -  No 

Liability  rests  on  City  to  Relocate  or  Protect 

Baden-Merced  Pipe  Line  under  easement  granted 

to  it  by  Spring  Valley  Water  Company ....3096 

SEGREGATION  of  Property  on  Assessment  Roll  under 

3747A,  Political  Code 3097 

SCHOOL  DISTRICT  FUNDS  -  Expenditure  of,  for  Junior 

Traffic  Patrol  Equipment 3105 

SALARY  OF  LIETUENANTS  AND  CAPTAINS  IN  EIRE  DEPARTM1 

affects  amount  of  allowance  payable  to  Pensioners 

and  widows  of  persons  in  same  rank  -  Increase  in.. 3107 

SAN  FRANCISCO  'WATER  DEPARTMENT  and  Payment  of  Bond 
Interest  and  Redemption  on  former  Project  cut 
of  Income  from  latter  -  Merging  Hetch  Hetchy 
Project  with 3108 

"SCHOOL"  -  Character  of,  permitted  in  Second  Residen- 
tial District 3110 

SAN  FRANC  I SCC  MUNICIPAL  CODE  -  Interpretation  of  Part 

II,  Chapter  XI,  Article  5,  Section  78  of  the 3111 

SECTION  71  is  Administrative  in  Character  and  Operates 

for  fiscal  year  x2££x£ii  1940-1941  -  Amendment  of. 3116 

STANDARDIZATION  0.  SALARIES     3017 


SEIZURE,  Capture  and  Impounding  of  Licensed  Dogs 

by  Deputy  Pound  Keepers  3018 

SECTION  19,  Subd."F"  and  "G"  -  Does  same 

Apply  to  Committees  of  board  of  Supervisors  .   3020 

SICK  LEAVE  -  ACCUMULATIVE 3133 

SABBATICAL  LEAVE  PAYMENT  (Mary  I.Morrin)  3146 

SICK  LEAVE  COMPENSATION  of  Employees 

While  Under  Guardianship  3147 

SICK  LEAVE  -  Right  to  Make  Temporary  Appointments 
While  Occupant  of  Permanent  Position  is 
on  Sick-Leave 3151 

SIGNATURES  ON  APPLICATION  FOR  LICENSE- 

Regu.a  tions  relating  to 3153 


- 





. 
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S  -  gen.  2 

SECRETARY  OP  THE  INTERIOR  -  In  Re  Right  of,  to  take 
over  operation  of  ixetch  Retchy  Hydro -Ele  c trie 
Plant 3159 

SICK  LEAVE  -  In  Re  Temporary  Appointment  to  position 
of  Manager  of  Municipal  Railway  pending  Absence 
of  Permanent  Appointee  on 3159 

SPECIAL  ASSESSMENTS  exceeding  the  limita  of  Section 

111  of  the  Charter 3162 

SIGNER  OF  PETITION  -  In  re  Right  of,  to  have  Name 

Removed  after  filing 3165 

STATUS  of  Incompetent  Employee  for  Retirement  who  has 

been  Absent  from  Duty  for  a  Period  of  Sever  Years.  3166 

SPRINKLER  AND  SHOP  SERVICE  -  Water  Charges  -  Toll 

Bridge  Authority 3169 

SUPERVISORS,  Board  of  -  Effect  of  Overruling  of  City 

Planning  Commission's  Ruling  by* 3170 

SPONSORS1  CERTIFICATES  -  County  Central  Commit tss;   Is 

Precinct  Designation  Necessary  on... 3171 

SUPERVISORS,  Board  of  -  has  Sole  Right  to  Fix  and 

Establish  Wages  and  Salaries  of  Municipal  Employees.  3178 

SALARIES  of  Municipal  Employees  -  Board  of  Supervisors 

has  Sole  Right  to  Fix  and  Establish  Wages  and 3178 

SALARY  ORDINANCE  defining  Regular  Day's  Work  and  pro- 
viding for  Overtime  Pay  for  Overtime  Work  -  Re 
Emergency  Ordinance  Amending  1939-1940 3180 

SICK  LEAVE  ALLOWANCE  to  person  committed  as  "Insane"  or 

as  an  "Intemperate  Person "  -  Applicability  of 3183 

STATE  HIGHWAY  through  Sharp  Park 3184 

SALE  OF  SET  GARBAGE  -  Right  to  Contract  for,  for  a 

Period  of  Three  to  Five  Years 3186 

SALE  OF  ABANDONED  AUTOMOBILES  Removed  from  City  Streets 

by  Board  of  Supervi sor3 • 3187 

STATUS  of  Incompetents  on  Parole  from  State  Institutions.  3188 

SIX  MONTHS  PROVISO,  in  connection  with  Leave  of  Absence 

under  Section  153  of  the  Charter 3191 


. 
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- 


. 
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S  con,  3 


SOCIETY  FOR  PREVENTION  TO  CRUELTY  TO  ANIMALS  - 

Seizure,  Capture  and  Impounding  of 

Licensed  Dogs  by  Deputy  Pound  Keepers  .  .  .   3019 

SECTION  27  of  the  CHARTER  -  Payment  of  Costs  in  Brown 
vs.  Boyd,  including  allowance  of  Attorney's  fees 
to  Grover  0 'Connor. 3192 

STATUS  OP  RETIREMENT  ALLOTANCIS  of  Tax  Collector, 

Coroner  and  Public  Administrator 3194 

SUBMISSION  OF  CHARTER  AMENDMENT  -  Declaration  of  Policy 

Involving 3195 

SUPERVISORS  -  Right  of  Board  of  -  to  pass  retrospective 
or  retroactive  emergency  salary  and  appropriation 
ordinances .*••• •  3198 

STATUS  of  Resident  female  employee  whose  husband  lives 
outside  the  City  and  County  of  San  Francisco 
(Mrs •  Drury ) 3200 

STATUS,  RESIDENTIAL  -  of  Mrs.  Mary  C.  Kohler,  Referee 

of  the  Juvenile  Court 3201 

SUPERVISORS  -  In  Re,  Interference  by  Board  of,  with 

Administrative  Affairs  of  other  Officials,  Boards 

or  Commissions 3202 

flCE  RETm]      -  Re  Authority  of  Retirement  Board  to 
Grant  a,  subsequent  to  the  Death  of  Applicant 3203 

SECOND  RESIDENTIAL  DISTRICT  -  Use  of  Premises  in,  for 

professional  purposes 3205 

SLC  NTIAL  DISTRICT  -  Use  of  Premises  in,  for 

etaphysician 3208 

STREET  RAILWAYS  -  Operation  of  ^ses  on  lines  occupied 

by  other 3209 

STATION  -  Concession  at  Point  Lobos  for  Refreshment 3210 

SIGHTSEEING  TRAINS  In  Golden  Gate  Park  -  Operation  of....  3211 

SOLVENT  CREDITS  -  Allowance  of  Deduction  of  Notes 

Payable  from  Taxabel  3212 

STATUS  of  Inebriates  on  Parole  from  State  Institutions. 

(Opinion  Supplemental  to  that  of  August  13,  1940)  3215 

SECTION  95  of  the  Charter  -  Defining  "Reliability  and 

Responsibility"  as  mentioned  in 3217 


. 


- 




- 
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... 

- 



S  con.  4 


SUBSTITUTE  BUS  SERVICE  on  Third  Street  -  Effect  of 
Resolution  Lodifying  Operating  Permit  of  ^arket 
Street  Railway  Company  and  Authorizing  Agreement 
to  remove  rails  and  3218 


To  the  BOARD  OF  SUPERVISORS  - 


Persons  Responsible  for  Cost  of 

Relocating  Privately  Owned  Utility 

Company's  Facilities  on  Closing  a 

Street 3100 

Appropriation  by  City  and  County  of  San 
Francisco  for  Contribution  to  housing 
Authority  of  City  and  County  of  San 
Francisco  in  Aid  of  Development  of  Low 
Rent  Housing  Project 3113 

Standarization  of  Salaries  3117 

Sec.l9,Subd."F"  and  "G"  -  Does 

Same  Apply  to  Committees  of 

Board  of  Supervisors 3120 

Declaration  of  Policy  at 

Presidential  Election  -  Can 

same  be  Submitted 3121 


LICENSE  TAX  ORDINANCES  -  Are  they 

Subject  to  Referendum 3137 

CHARTER        R  permitting 

use  of  Buses 3139 

LICENSING  of  Brokers  of  Winee 

and  Distilled  Liquors  3145 

LICENCING  of  Amusement  Devicec  ....  3150 

MEMORIAL  PARK  in  Laurel  Hill  Cemetery  3152 

In  Re  Right  of  Secretary  of  the  Interior 
to  take  over  operation  of  Hetch  Hetchy 
Hydro-Electric  Plant 3159 

In  Re,  Interference  by  Board  of  Super- 
visors with  Administrative  Affairs  of 
other  officials,  Boards  of  Commissi ons..  3202 

Interpretation  of  Article  4,  Part  III  of 
the  San  Francisco  Municipal  Code,  entitled 
"Mechanical  Amusement  Devices"  and  added 
by  Ordinance  No.  320,  1039  Series 3207 

Operation  of  Buses  on  lines  occupied  by 

other  Street  Railways  (to  Supervisor 

Adolph  Uhl ) 3209 


- 





To   the   BOARD  OF   SUPERVISORS      (con.    2) 


. 


T. 


TAX  -  Payment  of  Franchise  Tax  by  Olympic  Club 
for  right  to  maintain  pumps  and  machinery 
to  pump  salt  water  and  to  lay  pipes  through 
the  City  a  nd  County  of  San  Francisco  for  the 
purpose  of  conveying  said  water ...3031 

TOURS'  CF  EUTY  -  Proposed  Rule  of  Fire  Lepartment 
establishing  number  of  -'■'ours  of  Luty  to  be 
served  by  members  conforms  to  Charter  and  is 
legal 3092 

TEACHERS  COLLEGE  SITE  -  No  Liability  rests  on  city 
to  relocate  or  protect  Eacen-Ivierced  lipe  Line 
under  easement  granted  to  it  by  Spring  Valley 
Water  Company 3096 

TIME  ROLL  i:o.  23,  violative  of  Section  150  of  the 

Charter  -  Is 3103 

TRAFFIC  PATROL        £ME  -  Expenditure  of  School 

District  Funds  for  Junior  3105 


X 


HIRE  PERSONS  -  Liability  of  the  City  and  County  of 

San  Francisco  for  Laiuajes  to,  as  a  result  of  the 
operation  of  certain  vehicles 3109 

TRAFFIC  Hi  QOhDEh    OkTE   PARK  -  Right  of  Park 

Commissioners  to  Regulate  Traffic  in  Golden 
Gate  Park 0,   3142 

TURNTABLE  at  Bay  and  Taylor  Streets  -  Removal  of  .  .  .   3149 

TIME  -  Extension  of,  for  Removal  of  Bodies  from  Laurel 

Hill  and  Calvary  Cemeteries 3157 

TEMPORARY  Appointment  to  Position  of  Manager  of 

Municipal  Railway  pending  Absence  of  Permanent 
Appointee  on  Sick  Leave 3160 

TAX  not  paid  for  preceding  period.   Issuance  of  Current 

License  by  Tax  Collector  when  license 3161 

THIRD  PERSONS  -  Authority  of  Retirement  Board  to 

compromise  Claims  against ••••••••••• 3167 


■ 







- 
I 
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otf  hiaoEL  if  o  t^I- 

7915 tf  mi; 


T. 

TIME  to  Appeal  to  Civil  Service  Commission  from 

Dismissal 3168 

TOLL  BRIDGE  AUTHORITY  -  Water  Charges  -  Sprinkler  and 

shop  service 3169 

TRANSCRIBING  TESTIMONY  taken  by  Grand  Jury  where  Indict- 
ment was  Returned,  and  Payment  of  Costs  of  Trans- 
cribing Voir  Dire  Examination  of  Grand  Jurors  - 
Payment  of  Costs  of .3172 

TRAFFIC  CODE  -  New, 3174 

TAXATION  of  Jury  Fees  Placed  on  Deposit  with  County  Clerk. 3177 

TRAFFIC  Regulation  in  Golden  Gate  Park 3182 

THREE  TO  FIVE  YEARS  -  Right  to  Contract  for  Sale  of  Wet 

Garbage  for  a  period  of .3186 

THIRD  PERSONS  -  Liability  of  City  for  Damages  to  Property 

of ,  caus  ed  by  WPA  Workers , 3189 

TAX  COLLECTOR,  Coroner  and  Public  Administrator,  Re 

Status  of  Retirement  Allowance  of 3194 

TRAFFIC  TAGS  AND  TJ        3  cards  -  Disposition  of  - 

Police  department 3204 

TRAINS  -  Sightseeing  -  Operation  of  »  in  Golden  Gate  Park  3211 

TAXABLE  SOLVENT  CRED3T8  -  Allowance  of  Deduction  of 

Notes  Payable  from 3212 

TIKE  within  which  to  File  Appeal  with  Board  of  A'ermit 

Appeals  when  Holiday  intervenes 3213 

THIRD  STREET  -  Effect  of  Resolution  Modifying  Operating 
Permit  of  *"arket  Street  Railway  Company  and 
Authorizing  Agreement  to  remove  Rails,  and 
Substitute  Bus  Service  on 3218 




,.   .. 
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To  the  TAX  COLLECTOR  - 


Segregation  of  Property  on  Assessment 

Roll  under  3747A,  Political  Code  3097 


Licensing  of  Pin-Ball  Game  Devices  and 
Mechanically  Operating  Musical 
Instruments 3129 

Interpretation  of  Rights  of  Tax  Collector 

In  Connection  with  Licensing  of 

Contractors  under  Sees, 76  and 

200-207  of  Art. II, Part  III  of  the  .  .  .  . 

San  Francisco  Municipal  Code 3144> 

Issuance  of  Current  License  by  Tax 

Collector  when  license  tax  not  paid 

for  preceding  period 3161 


To  the  TREASURER 

In  Re,  Acceptance  of  Municipal  Bonds  in  lieu  of 

Cash  for  Bail 3163 


u. 


USE  -  Manufacturing  of  Paint  as  Light  Industrial 3098 

UTILITY  -  Persons  responsible  for  Cost  of  relocating 
privately  owned  Utility  Company's  faciliites  on 
Closing  a  Street 3100 

USHA-Aided  Defense  Housing  Projects  -  Right  of  Housing 
Authority  of  C.  &  C.  of  S.  F.  to  develop  or  admin- 
ister, as  provided  for  in  the  Act  of  Congress 
Public  671  under  the  Housing  Ahthorlties  Law  of 
State  of  California  as  now  Existing.. 3175 

USE  OF  MOTOR  COACHES  in  extensions  of  Municipal  Railway  - 

In  Re,  Declaration  of  Policy  as  to 3196 

USE  OF  PREMISES  in  Second  Residential  District  for 

Professional  Purposes 3205 

USE  OF  PREMISES  in  Second  Residential  District  for 

Metaphysician 3208 
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v. 


VALVA,  Ninfa  -  Employee  on  Leave  of  Absence  who  Is 
pressed  Into  service  by  responsible  agent  of 
Department  where  employed,  is  entitled  to  pay, 
even  outside  city.    (Ninfa  Valvo  Claim) 3094 

VALIDITY  of  action  at  a  meeting  when  a  Quorum  if  not 

present. 3093 

VALIDITY  of  the  Rules  of  the  Recreation  Commission. .. .3104 

VEHICLES  -  Liability  of  the  City  and  County  of  San 
Francisco  for  Damages  to  Third  Persons  as  a 
result  of  the  operation  of  certain 3109 


VACATIOi:  PAY  -  Right  to 3134 

VACATIOI!  \VI  Ti:  PAY  -  Right  to 3164 

VOLUNTARY  MILITARY  TRAINING,  Payment  of  Salaries,  etc  3140 

VOIR  DIRE  EXAMINATION  of  Grand  Jurors  -  In  Re,  Payment 
of  Costs  of  Transcribing  Testimony  taken  by  Grand 
Jury  where  Indictment  was  returned,  and  Payment 
of  Costs  of  Transcribing  -  •••••• 3172 

ING  III  A  PARTICULAR  LOCALITY  -  Question  of 
Residence  is  not  conclusively  determined  by 
Other  Evidence  may  be  considered \ 3206 


. 


• 


1JJW 


.. 


WIDOWS  of  persons  in  same  ranks  -  Increase  in  Salary 
of  Lieutenants  and  Captains  in  Fire  Department 
affects  amount  of  allov/ance  payable  to  Pensioners 
and  Viidows 3107 

WATER  TEPAR-     ,  San  Francisco  -  Merging  Hetch  Hetchy 
Project  with,  and  Payment  of  Bond  Interest  and 
Redemption  on  former  Project  out  of  Income  from 
latter 3108 

WRITTEN  contract  -  Delivery  of 3112 

WORKS  CONTRACTS  -  Maintenance  Bonds  for  Public 3115 

WATER  CHARGES  -  Toll  Bridge  Authority  -  Sprinkler  and 

Shop  Service 3169 

WAGES  AND  SALARIES  of  Municipal  Employees  -  Board  of 

Supervisors  has  aole  Right  to  Fix  and  Establish....  3178 

WORKS,  BOARD  OF  PUBLIC  -  Sale  of  Abandoned  Automobiles 

Removed  from  City  Streets  by 3187 

WPA  WORKERS  -  Liability  of  City  for  Damages  to 

Property  of  Third  Persons  caused  by 3189 




.    - 


- 


w 

To  the  SAi*  FRAi.CISCQ  WATER  LEPARTIvIEI-iT  - 


No  liability  rests  on  City  to  Relocate 
or  Protect  Baden-Mercen  Pipe  Line  under 
Easement  granted  to  it  by  Spring  Valley 
Water  Company  (San  Francisco  State 
Teachers  College  Site) 3096 

Water  charges  -  Toll  Bridge  Authority  - 
Sprinkler  and  Shop  Service  .  .  3169 


•       • 


WELFARE 

To  the  Public  Welfare  Department  - 

Status  of  Incompetents  on  parole  from  State 
Institutions 3188 

Status  of  Inebriates  on  Parole  from  State 

Institutions.    (Opinion  Supplemental  to 

that  of  August  13,  1940) 3215 


- 


w 

To  the  DEPARTMENT  CP  PUBLIC  WORiiS  - 


Is  Time  Roll  No.  23  violative  of 

Section  150  of  the  Charter 3103 

Maintenance  Bonds  for  Public  Works 

contracts 3115 

Award  of  Contract  for  X-Ray  Equipment 
for  Laguna  h'onda  Home,  Hassler  Health 
Farm  and  San  Francisco  Hospital  ....   31)22 

Removal  of  Turntable  at  Bay  and 
Taylor  Streets  3149 

Re  Special  Assessments  exceeding  the 

limits  of  Section  111  of  the  Charter...  3162 

Sale  of  Abandoned  Automobiles  removed 
from  City  Streets  by  Board  of  Super- 
visors, (carbou.  copy ) 3187 

(Copy  to)  Effect  of  Resolution  Modify- 
ing Operating  Permit  of  Market  Street 
Railway  Company  and  Authorizing  Agreement 
to  Remove  Rails,  and  Substitute  Bus 
Service  on  inird  Street 3218 


- 
■ 



... 

- 

, 


X,  Y,  Z. 

ZONING  FATTER  -  Manufacturing  of  Paint  as  Light 

Industrial  Use 3098 


It 


1KA.KS  -  Seven,  Status  of  Incompetent  Employee  for 
Retirement  who  has  been  Absent  from  Duty  for  a 
Period  of  Seven  Years ..♦.3166 


- 
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January  0,  1940. 

jMBJ-'iGT:     Re  -  Fayxaent  of  Franchise   rax  by  Olympic 

lub  for  t  to  -a  in  tain  fvmgm  and 

Kachinery  to  Pubu>  i^alt  .ater  and  to  Lay 
Pipea  ilirough  the  City  and  County  of  San 

panels co  for  the  Purpose  of  Conveying 
said  <>ator* 

caar  ciri 

This  office  la  in  receipt  of  your  request  for  an  opinion 
to  tbe  legality  of  I         resentetion  of  a  clals  by  the  city  and  County 

ban  rancloco  to  the  lyupio  Club  based  on  Order  No.  £492,  dated 
February  1,   1392  (page  352,  "Book  of  Franchlsea" . ) 

The  order  referred  to  '^ovides  for  certain  charges  to  be  paid 
I  a  Olymplo  Club,  a  corporation,  to  the  City  and  County  of  ~an 
Francisco. 

You  i     t  advices  as  to  whether  tliis  Order  i3  still  effect- 
ive, in  vie*  of  the  fact  that  the  Olympic  Club  as  been  adjudged  a 
bankrupt* 

section  1  of  Order   .  492  datod  February  1,  1092  (page 
332,  "Book  of  iTanchisea" )  provides  that  the  rights  and  privileges, 
granted  therein  are  granted  t :  lub,  a  corporation,  its 

successors  and  assigns"*  After  prescribing  the  area!  and  dutiea 
under  lbs  grant,  Order  Ho*  2492  prescribes  as  follows  on  page  354; 

"Tho  oard  of  Cupervisors,  or  other  governing 
body  of  said  city  and  county  of  Can  Francisco,  shall  have 
it  to  fix,  froja  ti  ©  to  tiiae,  the  rates  to  be 

arged  or  collected  by  the  grantee,  its  successors  or 
assigns  for  v/ator  finished  to  the  inliabitanta  of  said 

ty  and  County  of     ranciuco.  And  said  'oard  of 
supervisors  or  other  governing  body  shall  Imve  tl\o   right 
to  require  t'ie  said  grantee,  its  successors  or  assigns, 
to  pay  into  the  treasury  of  t:»ie  City  and  County  of  3an 

•onciaco,  to  tlie  credit  of  the  ctroet  Departssent  Fund, 

e  sun  of  two  per  cent  per  annum  upon  its  gross  re- 
ceipts collected  for  water  furnished  to  the  said  inhab- 
itants of  tho  said  City  and  County  of  ^an  Francisco, 
and  to  require  sworn  statenents  to  be  toads  annually  by 
said  grantee,  its  successors  and  assigns,  allowing  tlie 
said  gross  receipts,  with  such  details  as  rjay  be  re- 

ired  by  said  lAoard  of  Supervisors  or 
body." 


." 


m 


Voluue  3  of  corpus  Juris  'oc.snduia  in  i ts  chapter  on  bank- 
ruptcy at  pags  664,  paragraph  199,  under  the  heading  Title  Acquired 
toy  Trustee" ,  states  that  t:-se  trustee  in  bankruptcy  acquires  the 
rifhts  and  title  of  the  creditors  of  the  bankrupt.  Cases  are  cited 
supporting  the  proposition  t;  nt  the  trustee  succeeds  to  to  roper- 
ty  of  the  bmkrupt. 

Section  551  of  the  civil  Code  urovides  "that  he  who  takes 
the  benefit  oust  bear  the  bus-den" . 

Section  724a  to  Section  724e  of  the  code  of  civil  Proced- 
ure provides  for  the  sale  of  franchises* 

sect  ssar  orlsabs  spakisk  lot  i  lass  h.  ft.  co. 

v.  X&LAlfGBS,   114      •    ..   SOI,  89   L.  Z2U  244* 

You  are  accordingly  advised  that  what  ever  rights  th#  cdjjap- 
1c  Club  had,  by  virtue  of  Order  no*  2498,  passed  to  the  trustee 
in  bankruptcy.     Accepting  the  benefits  of  the  franchise,  the  trust- 
ee would  also  be  liable  for  its  obligation*    Should  the  bankruptcy 
be  terminated  and  the  ;*»iviloges  of  the  franchise  pass  to  others, 
the  person,  flro  or  corporation  thereafter  holdine  the  franchise 
would  be  liable  for  the  obligation* 

I  would  call  your  attention  to  the  portion  of  the  franchise 
quoted  to  the  effect  that  the  •*  *  ♦  Uoard  of  cuporviaors  «  •  • 
shall  have  the  riffit  to  require  the  aaid  grantee,  its  suooessore  or 
assigns,  to  pay  into  the  treasury  of  the  City  and  County  of  San 
Francisco",  as  provided  toy  Order  *?o*  2498* 

e,   it  appears  that  afrimative  action  should 
be  taken  by  the    soard  ot  Supervisors  before  tie  sum  of  two  per  cent 
per  annua  is  collectible  as  provided  by  the  franchise* 

Kespootfully 


controller  CITY  A.TT08WX 

m 


3092 


January     12      1940, 


:         r  iposed  Axil*  of  Fire  i-epartment 

uumher  of  tours  of 
ty  to  -rved  by  Members 

vter  and  is  legal* 

i^car  Sirs: 

ftefore  ;.ou  at  the  present  time,  lor  our  consideration 
and  action,  is  a      >BQd  rule  which  reads  in  this  manner: 

leers  and  members  in  each  platoon  of  the 
uniformed  force  of  the  vepartment,  excepting  those 
to  special  £ut .  ,  i  tall  alternate  on  their 
respective  tours  oi  .  t  ,  as  such  tours  of  tut*  sre 

eflned  In  Section  3C  of  the  Ch&  ta   ,   at  -he  expira- 
tion of  every  six  oay- tours  and  every  six  nit- ht-t ours, 

ach  such  of fle«r  and  member  shall  re  required  to 
perform  twelve  such  tours  of  duty  in  eve.y  fifteen 
consecutive  periods  of  twenty-four  hours. 

Ho  prevision  of  sj<y  stiver  rule  oi  the  department 
overning  leaves  of  at sence,  sick  and  disa  tlity 
leaves,  vacctior.s,  or  trades  of  watches  shall  be 
held  to  he  in  violation  of  this  rule* 

wish  my  opinion  whether  the  foregoing  legally  may  bo 
adopted  by  yov. 

I   X  S  X  0  S 

The  a  ove-quoted  proposal  Is  obviously  an  attempt  to  re- 
i tribute  the  performance  of  the  duties  of  certain  employe«s  of 
your  department  and,  if  in  your  Judjonent,  it  is  eonduolve  to  a 
more  efficient  conduct  and  government  of  y ewr  department  anc  Is  not 
in  conili: t  with  the  terms  of  the  charter,  X  an  not  find  anything 
therein  illegal  in  character. 

As  a  -.utter  of  iuct9  the  suggested  rule  set-v.s  to  perfectly 
fall  wit  in  the  permissive  Ian,  ua?  e  set  out  in  Section  19  of  the 
Chapter  which  eaysi 

"The  board  of  supervisors  and  each  board  and  commission 
appointed  by  the  mayor,  or  otherwise  provided  by  t  is 
arter,  s-iai.1  nave  powers  and  duties  as  follows  t 

(a)1o  pree      rt.asonu.le  rules  and  regulations  not 
inconsistent  with  this  charter  for  the  conduct  of  its 
affairs,  I  »r  the  distribution  and  per- ormance  of  its 
business,  i or  the  oonduet  and  government  of  its 
officers  and  employees,  and  for  the  administration, 
custody  and  protection  of  property  un  er  its      >1 
and  books,  records  and  papers  a<  ■ertaining  to  its 
affairs.  *  e  •  ■ 


In  view  of  the  proposition  that  the  indicated  terns  of  the 
organic  lew  permit  the  sanction  in  principle  of  the  proposed  rule, 
the  only  question  i  e^.ainini*  ie  whether  the  substance  of  the  rule 
conflicts  with  any  provision  of  the  charter * 

The  fifth  paragraph  of  Section  36  deals  with  the  hours  of 
employment  and  the  division  of  the  employees  an-      ;3ne  a  restric- 
ts on  the  length  of  one  type  of  service  in  the  San  Francisco  lire 
-ej-art^ent,  when  it  states  as  follows t 

-ch  period  of  twenty-four  11  be  divided  into 

two  tours  of  duty,  to-wit:   from  ei^ht  o'clock  A.&.  to 
six  e'aleaJt  P*ft*a  and  iroa  six  ©♦clock  S'.K*  to  el^ht 
o'clock  A*M«    ;e  uniiormed  force  of  the  fire  department 
shall  be  divided  into  two  platoons,  the  oil leers  and 
members  assigned  to  which  shall  alternate  on  the  tours 
of  duty  at  intervals  of  not  kov«  than  one  week, 
ofli.er  or  aember  snail  be  required  to  remain  on  duty 
for  sore  than  fourteen  consecutive  hours,  except  when 
changing  from  one  tour  of  duty  to  the  other,  or  in  case 
of  a  conflagration  requiring  the  service*     *«  than 
one-half  of  the  force  of  the  department** 

As  examination  of  the  language  of  the  proposed  rule  does  not 
violate  the  definition  of  tours  as  expressed  a  ova;  in  fact,  it  ad 
the  same  as  part  o:  the  rule,  Neither  doom   it  create  sore  nor  does 
it  provide  less  than  the  charter  stated  two  platoons  into  whleh  the 
uniformed  mere     ip  of  the  department  is  divided.  The  real  purpose 
oz  the  rule  as  culled  from  Its  terms  is  to  cause  a  movement  from  one 
type  of  tour  oi  duty  to  another  at  the  end  of  each  six  periods  served, 
whether  ri-ht  or  day*  iiei-e  s^ain  there  is  a  conformity  with  the 
damental  law  due  to  the  fact  that  the  only  restriction  on  the 
lenfth  of  the  tour  is  that  it  shall  not  be  longer  than  one  week;  the 
rule  le  for  change  in  tours  every  six  days,  one  day  less  than  the 
charter  limit* 

It  thus  is  sty  opinion  that  insofar  as  the  rule  is  an 
expression  of  jour  board  to  effectuate  a  distribution  of  its  business 
and  to  provide  for  the  conduct  and  government  of  its  affairs  and 
employees,  and  is  not  violative  of  the  charter,  it  is  legal  because 
specifically  authorised  by  Section  It  of  the  Gn*rt*T« 

.ipectfully, 
'J1TV  i'mWNl 

■   WISS101*iRS. 
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lti,   1040, 


STBUBCTi     Validity  of  Action  at  a  Mooting 
when  a  ^uoruu  Is  not  Present. 


MttMN 

'Ikis  office  la  in  receipt  of  your  request  for  an  opinion,  as 
follows i 

econtly  the  I  ecreation  Oossuission  iield  a  minor* 
ity  Mooting  with  the  oruierstandlng  that  the  actions  taken 
that  day  wore  to  have  boon  approved  at  a  aubaequent  moot- 
ing at  which  tiue  a  quorum  ahall  be  reseat.  Your  opinion 
aa  to  t&ie  validity  of  that  or  any  isinority  actings,  ao 
co.  .due ted,  la  therefore  requested** 

mum 

Section  Id,  aubaoction  (1)  of  tho  carter  of  tho  city  and 
county  of  San  Francisco,  roada  in  part  aa  follows 

•a  iiuoruu  for  the  transaction  of  official  bualnoaa 
shall  consist  of  a   .ajority  of  all  isjuibur  ii  of  each  board 
or  GOBsolsaLon,  but  a  smaller  nuuber  iaay  adjourn  frora  tl  o 
to  time  and  coupel  the  attendance  of  absent  ^eabors  In 
the    jBL-,xwr  aad  aubjoct  to  SSWS.lt  1m  to  bo  |  roviuod  by 
ordinance*    A  majority,  two-thirds,  three-fourths,   cr 
other  vote  specified  by  this  charter  for  any  board  of  coia- 
jaiaaion  ahall  xasan  a  mjority,  two-thirds,  three- fourths, 
or  other  vote  of  all  t  he  aoibers  of  such  board  or  coeeiIss- 
ion*      4kch  board  or  cosaaLssion  ahall  keep  a  record  of  the 
proeeedinga  at  eaoh  meeting  and  a  copy  thereof  aiiall  be 
promptly  to  the  zamyor*" 


Judge  Dillon  in  his  work  on  Municipal  corporations,  8th  ld«, 
Section  550,  enunciates  the  following  rule: 

"It  has  been  lield  that  the  necessary  vote  is  that 
of  a  .majority  of  all  the  uembers  required  by  law  to  be 
elected,  and  that  although  there  uay  be  vacancies  in  the 
council  resulting  from  death  or  resignation,  the  vacant 
aeaberahipa  auat  be  included  in  determining  the  nuubor 
of  nen&era  elected,  and  the  ordinance  or  rendition  nuet 
receive  the  vote  of  a  majority  of  the  aeebera  of  the 
council,  computing  that  najority  in  the  ease  way  aa  if 
the  vacanclea  did  not  exiat." 


: 


10  CAL.  JUSZ3*  808,  oootlan  107,  reads  as  follows s 

"Wattors  relative  to  the  ueetinoi  of  city 
councils,  including  the  determination  of  the  nuaber 
:iooossary  to  constitute  a  quoruta  and  the  rules  of  pro- 
cedure, ere  usually  governed  by  charter  provisions  or 
by  statute*" 

In  view  of  the  definite  provision  of  our  Gharter  and  tbe 
authorities  above  cited,  but  one  conclusion  can  be  reached,  and 
that  is,  that  there  must  be  at  least  four  anabers  present  to  con- 
stitute a  quorum  and  that  unless  tisero  le  such  a  quorum,  those 
who  are  in  attendance  can  only  adjourn  the  meeting  froc  ti  <o  to 


You  are  therefore  advised  that  the  actions  taken  at  a 
lainority  laeeting  cannot  be  considered,  as  the  only  action  which 
the  Charts*  allows  a  -minority  is  to  adjourn  from  tine  to  tine 
and  to  compel  the  attendance  of  absent  smabers  as  provided  by 

ordinance* 


Respectfully  submitted, 

CITY  ATTORHBY 
Recreation  CcsMisslon 


#0 
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January  17,  1940. 


SUBJECTS     Employee  on  Leave  .1'  Absence 

cased  into  service 
lay  Keapc  it  of  lep&rtiac 

where  emplo/cc,   is  c  to  fay, 

even  outside  city.    (Elnfa  Valvo  Clt .:.,  .  ) 


tlenent 

Becently  you  requested  my  opinion  es  to  your  power 
to  Approve  the  pay  for  orm   Hies  Kinfa  Valvo,  en  employee  in 

service  of  M.  h.  deYoung  Memorial  Museum, 
period  fl     tober  1,  1959,  to  Koveaber  14,  1938,  where  e 
supplemental  payroll  covert      s  employee  for  the  stated 
time  and,  on  December  4,  1839,  was  submi     to  you  accom- 
panied  by  a  com«un.1,  cation  from  Hr.  Salter  iieil,  I  irector 
/deYoung  Memorial  luseum,  reading  as  follows* 

*3iss  Kinfa  Valvo  of  our  staff  was  granted  a 
leave  of  absence  at  her  request  without  pay,  as  sliown 
on  the  time  roll  of  the  --.  -.  de Young  Manorial  -luseura, 
in  oruer  to  go  to  Sew  York  for  study  purposes, 

wsver,  as  1  happened  to  be  in  Hew  iork  City  at  the 
same  tisae  for  lbs  purpose  of  get     together  the 
important  forthcoming  exhibition  of  ole  and  mccern 
caster  works,  it  became  imperative  that  Kiee  Valvo 
assist  rae. 

he  thus  spent  her  entire  stay  in  the  East 
working  hard  for  the  benefit  of  t.e  museum.   1, 
therefore,  feel  that  she  is  entitleu  to  her  salary 
for  the  entire  period  of  her  absence  1  >an 

Francisco  (October  1st  to  November  14th)  and  we  are 
joantal  time  rolls  for  this  purpose." 


A  leave  of  absence  without  pay  Is  a  permission  granted 
by  the  employing  authority  to  one  of  ite  employees  to  be  absent 
from  the  time  and  place  of  employment  without  the  person  so 
excused  euf faring  the  penalties  ordinarily  attendant  upon 
absence  fro:,  service  without  author! sat:     orefor. 


-2- 


The  facta  as  related  In  the  quotation  above  present 
a  case  where,  In  effect,  tire  authority  v     _yranted  the  leave, 

rough  its  director,  requested  the  person  enjoying  the  per- 
mission  to  be  absent  without  penalty,  to  surrender  her  privilege 
and  ui certake  service  of  a  kind  and  character  ordinarily 
associated  with  and  performed  by  the  department  wherein  she  was 
employed. 

*  matter  of  the  place  where  these  services  were 
performed,  namely  in  the  *  York,  is  La  my  opinion 

solely  incidental  in  this  problem,  due  particularly  to  the 
nature  and  type  of  the  work  done  by  the  director  and  his  sub- 
ordinate.    3  object  and  purpose  of  the  director,  who  was 
legally  away  fron  the  city,  were  to  collect  works  of  art  for 
exhibition  and  when  he,  as  head  of  t  .is  municipal  departEsent, 
found  it  necessary  and  expeditious  to  request  the  help  of 

3  employee  under  his  charge  and  it  was  given  X  think,  as 
a  matter  of  common  justice,  the  employee  should  be  paid  for 
•a  same* 

Insofar  as  X  can  find  nothing  in  the  Charter  which 
prohibits  the  payment  of  the  salary  unoer  the  stated  circum- 
stances, plus  the  fact  that  a  responsible  officer  of  I 
department  involved  certifies  as  to  the  necessity  of  and  the 
actual  performance  of  the  service  covered  by  the  sv  cntal 

payroll,  I  find  it  my  outy  to  of  your  authority  to 

approve  the  same  for  paymer  I  . 

Respectfully, 


1  ■      '  ■     -  •. 


xO   the    - 

Civil  Service  Commission, 
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January  10,  1940. 


SUBJKCTf     In  m  -   qualifications  Tor 
Inspectors. 

Oentleuen* 

I  is  In  receipt  of  your  latter  wherein  you  enclose  a  letter 
froci  the  California  ,t*te  Personnel  uoard  directing  your  attention 
to  Chapter  407  of  the     ites  of  1950,  which  became  effective  on 
the  19th  day  of  ieptouiber  of  the  past  yearo 

The  Ooard  directs  your  attention  to  the  fact  that  tills 
particular  law  provides  that  local  a&encies  in  t^e  appoir-.t-^ent  of 
new  employees  to  the  positions  of  :oilk  inspectors  shall  reqaeet 
the  -tate  ^ersoniiel  Board  to  certify  the  oli^ible  list  for  the 
class,  said  list  being  provided  by  the  >tato  Personnel  Board. 

You  ask  whether  the  qualifications  i  provided  by  t     rect- 
or of  Publie  aealfch  and  by  your  Board  for  these  particular  employ- 
ees will  apply,  or  whether  it  is  incuobent  upon  you  to  take  those 
certified  by  the  >tate  Personnel  Board  for  all  employments  ae  iiilk 
inspectors  subsequent  to  -arch  1,  1039. 

The  pertinent  portion  of  the  new  Act  reads  as  follows: 

*Ho  person  shall  be  hereafter  employed  by  the 
department  or  any  eounty  or  city  for  tiie  purpose  of  the 
enforcement  of  t     ovisions  of  tils  division  or  the 
rules  and  regulations  of  the  director  or  any  ordinance 
of  a  county  or  city  relating  to  the  inepeotion  of  dairies 
or  dairy  products,  unless  he  was  at  the  ti^e  of  such  est* 
ploytaent  on  such  eligible  list",  (to-wit,  list  provided 
by  wtate  Personnel  Board). 


section  6}  of  Artiole  XX  of  the  Constitution  of  California 
provides t 

"It  shall  be  competent  in  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or  section 
el^ht  of  this  artiole,  for  any  oity  or  consolidated  city 
and  county,  and  plenary  authority  is  hereby  granted,  sub- 
ject only  to  the  restrictions  of  tliia  article,  to  provide 
erein  or  by  arwrnrtrnoat  thereto,  the  zaanner  in  which,  the 
aethod  by  which,  the  tioa  at  which,  and  the  terras  for 
Which  the  several  county  and  municipal  officers  and 


. 


ployoes  whose  compensation  is  paid  by  such  city  or  city 
and  county,  excepting  judges  of  the  superior  court, 
shall  be  elected  or  appointed,  and  for  their  recall  and 
removal,  and  for  this  oou,  ensation,  and  for  the  number 
of  deputies,  clerks  and  other  etaployeea  that  each  shall 
have,  and  for  the  compensation,  iaathod  of  appointment, 
qualifications,  tenure  of  office  and  removal  of  such 
deputies,  clerks  and  other  employees.* 

The  Charter  of  the  City  and  county  of  >>an  irancisco  pro- 
vides that  the  Civil  Service  Coauisaion  shall  determine  the  quali- 
fications of  all  employees  in  the  classified  service. 

Milk  inspectors  ocue  witliin  the  classified  service  and  to 
say  that  the  3tate  lias  any  authority  to  prescribe  their  qualifi- 
oatlons  is  overriding  the  express  declaration  contained  in  the  Con- 
stitution* Chapter  40?,  above  mentioned,  la  only  a  State  law  and  In 
view  of  the  express  provisions  contained  in  Section  &&   of  Article 
XI  of  the  Constitution,  I  k  of  the  opinion  that  it  does  not  apply 
to  the  City  and  County  of  -tan  Francisco* 

I  direct  your  attention  to  the  case  of  siSSiaiAH  v*  30077, 
reported  in  145  Cal*  at  page  684,  tfhero  the  juprecae  Court  stated: 

"The  authority  to  provide  a  uuniolpal  govern- 
ment is  referable  to  trie  lawmaking  power  of  the  state, 
and  the  enactment  of  a  charter  for  a  jminieipality  is  a 
legislative  act,  and  the  authority  withdrawn  from  the 
legislature  and  given  to  the  city  is  part  of  the  law* 
making  power  of  the  state*  The  adoption  of  the  charter 
by  the  city,  and  its  approval  by  the  legislature,  Imve 
the  same  effect  as  that  of  a  law  passed  by  bill*  The 
provisions  of  the  Son  Francisco  Charter  in  reference  to 
o  qualifications  for  eligibility  to  the  office  of  tax- 
collector  have  been  established  by  the  legislative  author- 
ity of  the  state,  and  are  valid*" 

is  particular  case  *.iad  to  do  with  the  residential  qualifi- 
cations of  the  Tax  Collector  of  the  City  and  County  of  3an  Francisco 
and  the  court  held  that  the  provisions  of  the  'harter  governed  and 
unless  the  Tax  collector  had  the  qualifications  provided  for  in  the 
Charter,  lie  was  not  eligible  for  office* 


Another  case  decided  by  the  highest  court  of  this  state 
wnieh,  t     lioation,  at  least,  indicates  that  whenever  the  munici- 
pality lias  accepted  the  offer  of  the  Constitution  of  the  tate,  as 
expressed  in  I     otod  Section  G$r,  by  specifically  providing  in  the 
organic  lav  of  the  city  the  powers  and  benefits  enumerated,  it  is 
supreme,  is  the  case  of  iilcilOLL  v*  CI         iTX  DF  3AS  FX&     3, 
reported  in  201  Cal*  470.  The  tribunal  at  pa/^c  473  <aai:es  this 
llliLAnatlng  statement: 

"Here  it  is  admitted  that  the  city  and  county  has 
not  availed  itself  of  the  power  authorized  to  control  the 
office  in  question  by  and  having  ratified  by  the  legis- 
lature a  proper  charter  provision.  This  being  true,  the 
general  law  has  not  been  superseded*  It  follows  from 
this  statement  that     revision  of  said  Section  B&,  re- 
specting compensation  or  any  otbsr  matter,  is  in  oper- 
ation respecting  respondent's  office  because  of  the  fail- 
ure of  the  city  and  county  to  procure  authority  there- 
under. tt 

When  the  present  charter  of  the  City  and  County  of  oan  i*ran- 
300  was  about  to  becotie  operative  a  suit  was  commenced  against  the 
istrar  of  Voters  by  persons  desirous  of  beoauin^  candidates  for 
offices  of  auditor,  coroner,  and  county  clerk,  for  the  purpose  of 
enforcing  the  said      trar  to  accept  and  file  their  declaration 
of  candidacy,  on  the  ground  that  the  provisions  in  the  new  charter 
asking  such  offices  civil  service  was  contrary  to  the  tens*  of  the 
ite  law*  The  refusal  of  the  Registrar  was  upheld  by  the  Supreme 
rt  in  this  ease  of  RAND  v*  COLLINS,  214  Cal*  168,  on  the  theory 
that  the  city  having  accepted  the  benefits  proffered  by  aeotion  8fr 
by  definitely  >  roviding  in  the  charter  for  the  raised  positions 
being  civil  service  superseded  the  ter.as  of  the  general  law  covering 
the  sane* 

This  court  adopted  certain  language  enunciated  in  the  earl- 
ier case  of  BAhTXH  v.  SIBOTXOff  C0NMK3*,  126  Cal*  404,  411,  when  it 
used  the  following  excerpt  at  page  174  of  the  Hand  decision: 


"It  is  contended  «  •  e  that  the  law  (and  a  free- 
holders '  charter  adopted  as  rovlded  in  the  Constitution 
is  a  law  of  tii©  highest  grade)  oannot  be  passed,  alt} 
In  pursuance  of  express  power  granted  by  the  Constitution, 
because  it  .  jay,  perhaps,  infringe  upon  sous  other  law* 
The  rule  of  construction  invoked  by  appellants  seesas  to 
be  that  a  provision  In  a  law  or  constitution  in  reference 
to  s  particular  matter  is  imperative  and  void  if  it  be 
inconsistent  with  the  general  provisions  of  said  law  or 
constitution*  The  direct  opposite  is  the  true  construct- 
ion in  such  cases." 


It  would  ap.oor  fro*  the  foregoing  that  the  question  widen 
la  of  vital  concern  in  the  pending  ..rob lea  la  whether  the  charter 
:iaa  i-aica  provision  thersin  "for  the  number  of  deputies,  clerks  and 
other  eaploycoa  that  aaah  shall  iiave,  and  for  toe  ca:,;/©:-isfttlon, 
..method  of  appointeent,  Qualif ieatlone,  tenure  of  office  a;id  removal 
of  aueli  deputies,  olarka  and  other  esaployeos",  in  conformity  with 
grant  aet  forth  in  section  $&• 


The  were  reading  of  the  eighth  paragraph  of  .Section  61 
of  tho  charter,    (providing  for   ^opartuant  of  Public    io&lth),  of 
the  terns  of  -action  142,    {ualsing  all  positions  in  all  departments 
of  the  city  olvil  service},   of  the  language  found  in  the  fourth 
paragraph  of    ioction  141,  and  lection  145  (reposing  the  determina- 
tlon  of  the  qualifications  of  all  civil  aervloa  eoployees  in  the 
:ivil    Service  cotxiisaion,  )and  of  t£as  provisions  of  Section  75  (grant- 

fethe  eatablishtiont  of  compensation  to  the  Board  of  supervisors), 
s  that  the  City  and  County  of  &an    ranciaco  has  meticulously 
pursued  and  accepted  the  constitutional  offer* 


Ibis    mviag  been  done,  the  requirements  and  q ual if  icafc  ions 
croated  by  the  Civil  service  Coesaission  of  the  sasalelpality  super- 
sede the  state  lav  on  the  subject,  and  the  previa!  one  for 
aet  up  by  the  local  authority  nuat  prevail  over  the  deoands  of 
state  Personnel     card* 

You  are  therefore  advised  accordingly* 

■aspect  fully, 


BITI 


Civil    Service  Caaaleslon 
#1  and 


3096 

January   19   1940 

SUBJECT:  No  Liability  rests  on  City  to  Relocate  or 

Protect  Baden-Merced  Pipe  Line  under  easement 

f ranted  to  it  by  Spring  Valley  Water  Company, 
San  Francisco  State  Teachers   College  Site; 

Gentlemen: 

Under  date  of  December  4,  1939,  you  addressed  this 
office  for  ray  opinion  as  to  the  liability  of  your  department  In 
meeting  the  costs  attendant  on  a  relocation  of,  or  the  installation 
of  a  protective  measure  on,  the  present  Baden-Merced  Pipe  Line, 

You  state  the  facts  which  present  this  Inquiry  to  be, 
that  recently  the  Spring  Valley  Water  Com  any  sold  to  the  State  of 
California,  for  the  use  of  the  San  Francisco  State  Teachers  College, 
a  piece  of  their  Lake  Merced  properties  across  which  you  have  a 
right  oi  way  for  the  above  referred  to  Baden-Merced  pipe  line. 

That  the  State  proposes  to  place  a  rather  heavy 
fill  over  a  portion  of  this  pipe  line  so  as  to  accommodate  the  land 
for  use  by  the  indicated  college.  When  such  a  fill  is  superimposed 
on  the  pipe  line,  damage  is  very  likely  to  occur,  and  in  order  to 
obviate  this,  two  methods  are  recommended,  the  first,  a  relocation 
ol  the  pipe  line,  and  the  second,  the  construction  of  a  concrete 
conduit  around  the  pipe  as  a  protective  shield, 

A  definite  reference  is  made  by  you  to  page  109  of 
the  brochure  which  contains  the  Deed  from  the  Spring  Valley  Water 
Company  to  the  City  and  County  of  San  Francisco,  d:ted  March  3,1930, 
The  language  necessary  for  a  full  and  proper  consideration  of  the 
Instant  Inquiry  appears  therein  In  this  fashion: 

",J-he  Water  Company  hereby  grants  to  the  City, 
as  appurtenant  to  the  Baden-Merced  pipe  line, 
the  following  right  of  way  easement  over  Lake 
Merced  lands  retained  by  the  Water  Company  in 
the  City  and  County  of  San  Francisco  and  in 
the  County  of  San  Mateo: 

The  rirjht  to  maintain,  operate,  patrol,  repair 
and  replace  the  existing  Baden-Merced  Pipe 
Line,  with  necessary  accessories,  within  a 
strip  of  land  20  foet  wide,  10  feet  each  side 
of  the  center  line  of  said  existing  pipe  line. 
Said  center  line  being  generally  described  as 
follows:"  (here  follows  specific  description) 


-2- 


In  view  of  all  of  the  foregoing,  I  am  to  render 
my  opinion  on  the  question  already  alluded  to. 


OPINION 

The  extent  of  the  easement  is  determined  by  the  terms 
of  the  grant.   (Sec.  806,  Civil  Code).   In  this  pending  situation,  a 
mere  reading  of  the  above  quoted  excerpt  from  the  Deed  running  from 
the  Spring  Valley  Water  Company  to  the  City,  shows  that  the  easement 
imposed  by  the  grantor  on  the  real  property  retained  by  it  is  not 
only  exceedingly  definite,  but  Is  unusually  broad# 

The  recordation  of  the  stated  instrument  caused  a 
constructive  notice  of  the  contents  thereof  to  the  State  of  California, 
a  subsequent  purchaser.  (Sec.  1213,  Civil  Code).   Such  being  the 
case,  the  State  of  California  is  bound  by  this  clearly  expressed  and 
recorded  easement,  and  must  measure  its  rights  in  the  premises  by  a 
consideration  of  the  explicit  expression  of  the  above  mentioned  deed. 

Giving  thought  to  the  contemplated  action  of  the  State 
in  undertaking  the  fill  over  and  on  the  said  pipe  line,  it  becomes 
immediately  apparent  that  the  rights  enjoyed  by  the  City  are  violated 
and  substantially  altered  to  the  detriment  of  this  grantee.  In  the 
light  of  such  result  the  City  would  have  the  legal  right  to  sue  for 
any  damage  that  might  arise  out  of  this  condition,  or  might  restrain 
the  intended  work  by  an  Injimotion  process. 

A  very  pertinent  diction  on  this  subject  Is  found  in 
the  case  of  COLEGROVE  WATER  CO.  v.  CITY  OF  HOLLYWOOD  151  Cal.  425, 
at  page  429,  when  the  Supreme  Court  of  California  made  this  succinct 
observation: 

"The  owner  of  property  subject  to  an  easement  may  use 
his  property  in  any  manner  and  for  any  purpose  not 
inconsistent  with  the  full  and  free  enjoyment  of  the 
easement.  (Hoyt  v.  Hart,  149  Cal.  772,  87  Pao.  569) 
This  rule  applies  to  land  devoted  to  use  as  a  public 

oad  or  street  as  well  as  to  land  subject  to  a  private 
use  only." 

Thus  it  Is  clear  from  the  statements  above  made,  that  no 
responsibility  rests  on  you  to  relocate  or  protect  the  pipe  line  in 
question  under  the  faots  submitted,  and  you  are  so  advised. 

Respectfully, 


San  Francisco  Water  Department.  CITY  ATTOKNEY 


3097 


January  25,  1940* 


:      segregation  r>t  Property  an 
kSSMSSMSBt  /.oil    under  .5  .'47a, 
Political  J ode* 


— rtlssism 

Thla  will  acknowledge  receipt  of  your  request  for  an 
opinion,  aa  follows t 

"lleferrinc  to  section  5747A  of  the  Political 
coda,  which  reads  in  part  aa  follows* 

•At  any  tie  after  taxes  are  pay- 
able and  before  any  passant  thereon,  bvt  In  no 
eaae  after  the  date  when  ti*e  last  lnstaTlTiftnw 
of  taxea  beoaaes  delinquent  as  provided  for 
under  section  5766  of  this  code,  any  person, 
fina  or  corporation,  claiming  any  interest 
evidenced  by  presentation  of  a  duly  executed 
deed,  deed  of  trust,  raortgage,  or  final  decree 
of  court  of  record,  in  any  lot,  piece,  parcel 
or  fractional  part  of  land,  which  lot,  piece, 
parcel  or  fractional  part  does  not  have  a  sep- 
arata valuation  on  the  assessment  roll,  ;.say 
have  such  lot,  piece,  parcel  or  fractional 
part  segregated  and  separately  valued  on  said  roll, 
in  the  nsaner  hereinafter  est  forth.  *" 

*Doea  the  above  restriction  'before  any  payoent 
ereon*  indicate  tliat  a  aegrcgation  of  sssesauent  and 
taxes  of  the  second  installxaent  isay  not  be  ;.ade  if  the 
for  the  first  installmsnt  on  the  original  parcel 
paid?" 

JflDHs 

You  are  advised  that  the  restriction  "before  amy  payment 
thereon"  clearly  indicates  theft  a  segregation  of    roperty  and  a  sep- 
arate valuation  of  t.o  segregated  portion  on  tl*e  aaseas.tent  roll    Ay 
not  be  Tisde  for  a  second  installment  of  taxes  once  tlie  taxes  for  the 
first  inatalL.Tcnt  have  been  paid  upon  the  original  parcel* 

Hespeotfully  s\ibuitted, 

CITY  ATTORHKT 
Tax  collector 


#10 


3090 


January  23 0   1940* 


SUBJECT,  manufacturing  of  Paint  as  Light 
Industrial  Use. 

Gentlemen* 

This  will  acloiowledge  receipt  of  your  request  for  an  opinion 
aa  to  ..aether  the   ..an-afaoturing  of  paint  la  perEiisaible  In  a  Ligit 
Industrial     ietrlct,  under  the  .revisions  of    'art  II,  Chapter  II, 
Article  1,  ejection  6  of  the     an  Prancioco  ^mieipal  Code  (Zoning 
>rdinauoe  Ho.  5464,   .'.section  6)* 


£3£H 

Part  II,  Chapter  II,  Article  1,  ieotlon  6  of  the  san 
Francisco  unleliml  -ode  enumerates  the  character  of  usee  t!iat  are 
prohibited  In  a  'Light  Industrial  District* «  nowhere  therein  Is 
the  *aanufaoturing  of  ,aint  specifically  anur.ierated  as  a  prohibited 
use*  Hence,  It  would  follow  that  the  .^anufactur     f  .  aint  is 
permissible  in  a  "Light  Industrial  : district"  rovided  it  does  not 
violate,  however,  the  general  provision,  likewise  included  in 
said  section  which  prohibits: 

"Hums  uses  v  constitute  a  nuisance  or 
which  way  be  noxious  or  offensive  by  reason  of  the 
emission  of  odor,  dust,  saoke,  gas  m   noise** 

You  are.  therefore,  advised  that  tlie  ^manufacturing 
paint  is  permissible  in  a  "Light  Industrial  District ",  ]jrovided, 
of  course,  that  it  is  not  such  a  use  as  constitutes  a  nuisance, 
or  such  a  use  as  amy  be  noxious  or  offensive  by  reason  of  the 
emission  of  odor,  dust,  sacks,  gas  or  noise* 

Respectfully  submitted. 


cits: 

City  Planning  Commission 


#10 


3099 


January     24     1940 

SUBJECT t     Until    Sequirementa  of  Hula  28 
Civil  Service   Commission  are 
fulfilled  prof farad  resignation 
nay  ba  withdrawn* 

Gentlemen t 

la  acknowledges  racalpt  of  your     o-jvaunic*>tlon 
of   the  11th  Inst,  wherein  you  recount  a  itiotual  situation  confronting 
you  in  the  following  manner t 

"On  January  4,   1940,   Police  Officer  £dnond  J.  O'Neill 
signed  the  encloaed  resignation  from  the   Police   uepart- 
■tent,  which  was  accepted  by   Chief  of  Police  Wai.  J*  Cuinn 
at  111 90  a.*.,   si   the  date  it  w&s  received*  and  sane  was 
forwarded  to  the  Civil  Service   Commission. 

"At  4 115  p.m.,   o'    said  date,   the  enclosed  cosmtunica- 
tlen  was  received  from  the  eaid  Police  Officer  Sdmond  J* 
O'Heili,  requesting  permission  to  wltharaw  the  stld  resig- 
nation. 

"The  said   Police  Officer  fidmond  J*  O'leill  is  now 
under  suspension  pend  ie  hsaring  of  charges  ofwne.  lect 

of  duty"  and  "intoxication",  whi^h  suspension  will  expire 
uncer  the  provisions  of  the    Charter  on  January  28th,   IT  40, 
and  a  hearing  on  aula  charges  haa  be*m   continued  to 
January  25th,   194i  . 

"We  also  enclose  herewith  a  "judgment  of  intemperance 
and  order  of  Commitment  of  Intenrpsrate  lei-son"   in  the  matter 
of  the  aald  Stkaond   J.  0*Meill,  which  we  are  forwarding  to 
you  for  your  information. " 


i  • 


2ue  to  the  matter  deso  ibed  above  by  you,  you  are  de- 
sirous of  my  opinion  as  to  whether  the  Chief  of  Police  has  the  power 
to  permit  the  withdrawal  of  the  resignation  signed  and  given  te  the 
Chief  by  Officer  O'Velll,  particularly  after  the  earns  had  been  accepted 
by  the  chief. 

OPINIO* 

The  Charter  of  the  City  and  County  ol  San  Francisco, 
in  Section  141,  grants  to  the  Civil  Service  Commission  authority  to 
pass  rules  concerning  a  number  of  subjects,  a. ion.  at  which  is  that 
dealing  with  resignations*  This  entity  in  accepting  the     :*t«d 
authority  did  pase  and  promulgate  a  rule  -  No*  28  -  tiealln.  with 
resignations  and  Section  2  thereof,  reads  aa  lollowet 


-r- 


"*  .  ISFTAKCKt      Before  * 

."CSi...  litotijn     £     oil     Ut*w   •  :;<J     OH    'it  l\'ftf         '.         Uiit     be 

accepted  b  itlng  officer  and  its  acceptance 

must  be  approved  by  the  Civil  Service  Coramiaaion, 
After  a  resignation  has  been  accepted  by  the  appoint- 
ing oi fleer,  it  shall  immediately  be  forwarded  to  the 
Civil  Service  Commission  for  its  consideration  and 
action.  »"-hen  a  reeifnution  has  been  approved  by  the 

ivll  service  Commission,  the  separation  shall  be 
final  and  cannot  be  reconsidered," 

A  reading  of  the  quoted  section  of  the  rule  of  the 
Civil  Service  Commission  indicates  that  before  a  resignation  shall 
become  effective  two  things  lust  transpire]   first,  that  the  resig- 
nation oust  be  accepted  by  the  appointing  officer  and,  secondly, 
the  acceptance  by  the  appointing  officer  must  be  approved  by  the 
Civil  Service  Commission. 

Your  letter  setting  forth  the  facts  does  not  indicate 
whether  the  Civil  i>ervi;e  Commission  approved  the  acceptance  by  the 
Chief  of  Follce  of  the  resignation  filed  by  Mr.  O'Keill,  and  in  the 
absence  of  such  information  I  have  taken  the  matter  up  with  the 
Civil  Service  Commission  and  am  Informed  by  it  that  they  have  not, 
et  any  time,  taken  any  action  on  the  acceptance  by  the  Chief  of 
Police  of  the  resignation  of  Jir.  0*Beill, 

In  view  of  this  circumstance  It  appears  that  the 
two  requirements  set  out  in  the  rule  of  the  Civil  Service  Coosaiasian 

ving  a  finality  to  a  resignation  have  not  been  fulfilled  In  thie 
matter  and,  therefore,  I  can  find  no  objection  in  r  emiitting  a  with- 
drawal of  the  resignation  filed  by  Officer  0**0111,  even  though  it 
has  already  been  accepted  by  his  appo!      officer,  naiely,  the 
Chief  of  Follce, 

To  my  mind  there  ean  be  no  question  but  that  the  Civil 
Service  Commlaalon  hue  full  authority  to  enact  a  rule  concerning  the 
subject  of  resignations,  and  inaofar  aa  the  person  whoae  resignation 
la  before  mo  for  consideration  la  an  employee,  subject  to  the  rules 
oi  the  Civil  Service  Commlaalon,  hla  ri  hts  in  the  premises  must  be 
i? an/red  sty  the  language  set  forth  in  the  rule. 

It  is,  therefore,  my  duty  to  advise  you  that  the  Chief 
of  Follce  has  the  power  to  permit  Mr,  O'Neill  to  withdraw  his  resig- 
nation unier  the  olroumstanoes  as  related  bj  you  In  y  jut   letter  of 
transmittal.  The  enclosures  transmitted  to  me  for  my  consideration 
are  herewith  returned. 

Respectfully  submitted. 


POL  I  >"  "^  MFAflTMsn* 


3100 


January  25,  1040* 


3UBJBCT1  Parsons  ©sponsible  for  ost  of 

Relocating  Privately  owned  utility 

xjpany's  Facilities  on  Closing  * 
^treat. 


This  office  is  in  receipt  of  your  request  for  an  opinion 
asking  upon  whom  rests  the  obligation  to  pay  the  costs  of  moving  and 
relocating  the  facilities  of  a  privately  owned  utility  company  which 
are  located  on  a  street  to  be  closed* 

You  ask  whether  this  obligation  falls  upon  the  one  to  wham 
tie  roperty  X'evorts,  or  v;.  sjther  Hsl  obligation  c\©volv©3  upon  t.'.e 
privately  owned  utility  company* 

mam 

She  obligation  of  the  privately  owned  utility  company  would 
naturally  be  governed  by  the  circumstances  under  which  it  was  por- 
ted to  place  its  facilities  on  the  street* 

There  are  uany  different  circumstances  which  wo  id  ^Lve  the 
privately  owned  utility  company  the  ri-jht  to  use  the  street  for  its 
facilities*  It  would,  therefore,  be  necessary  to  ascertain  at  the 
outset  whether  the  facilities  were  placed  on  the  street  by  virtue 
of  a  franchise  (and  the  wording  of  the  franchise  would  require  anal- 
ysis), whether  the  facilities  vere  placed  on  the  street  in  accord- 
ance with  an  agreement  between  the  owner  of  the  property  and  the 
privately  owned  utility  oompeny,  or  whether  the  privately  owned  util- 
ity company  received  an  easement  to  place  its  facilities  on  the 
street*  Obviously  only  the  latter  can  be  answered  by  this  office 
at  this  ti  e* 


Should  the  privately  owned  utility  company  have  an  easement, 
It  would  have  the  right  to  continue  its  facilities  on  the  portion  of 
the  street  for  which  the  easement  wee  granted,  regardless  of  the 
closing  of  the  street* 

SECTION  801  of  the  CIVIL  COCK, 
•SCTIQsT  811  of  the  CIVIL  C OOB, 

COHH  v*  oAH  ngDRO-LOa  AM0BL2S  St  SALT  LAKB  K*  R.  0  ., 
103  Gal*  App*  496,  501* 

By  ascertaining  the  authority  under  which  the  privately 
owned  utility  company  placed  its  facilities  on  the  streot  to  be  olosed, 
the  obligation  of  the  on»   to  whom  the  property  is  to  revert  and  the 
obligation  of  the  privately  owned  utility  company  as»y  be  determined* 


I  rem  the  above  it  becomes  apparent  that  each  individual 
case  roust  be  decided  on  its  own  :.*rlts* 


You  will  not©  that  Chapter  690  of  the  statute*  of  1911  per- 
^uita  the  oard  of  supervisors  to  dose  a  streot  subject  to  any  reason- 
able conditions.  ?nis  statute  reads  as  follows  $ 

■See.  1.  Whaaanrer  any  city  or  city  and  oounty 
ahall  deem  It  advisable  to  cloao  and  abandon  any  street 
or  portion  thereof  In  said  ci      city  and  county,  and 
span  a  now  street  or  streets  in  lieu  of  those  so  closed 
or  abandoned,  and  pursuant  thereto  the  council,  board  of 
supervisors  or  other  governing  body  of  the  iiunicipality 
shall  have  taken  proceedings  under  say  general  law  of 
this  state  or  pursuant  to  the  provisions  of  the  charter 
of  any  such  eity  or  city  and  county  and  closed  up  or 
abandoned  such  street  or  streets  or  portions  thereof, 
the  council,  board  of  supervisors  or  other  governing 
body  of  the  nunici  oality  in  which  such  atreet  or  portion 
of  such  street  is  located,  shall  have  the  power  by  ordi- 
nance or  resolution  (unless  otherwise  in  the  charter  of 
such  iauniclpality  provided),  to  convoy  by  deed  its  in- 
terest in  such  street  or  portion  of  street  so  abandoned 
or  closed,  to  the  owners)  of  the  lands  adjacent  thereto 
or  fronting  on  such  street  in  such  uanner  as  said  counc- 
il, board  of  supervisors  or  other  governing  body  shall 
deexa  tbat  equity  requires. 

oo.  2.  3ueh  resolution  or  ordinance  shall 
provide  for  the  execution  of  any  euch  deed  or  deeda  in 
the  name  of  such  camiclpality  by  at  least  two  offlclala 
of  the  jaunici  mlity,  and  said  council,  or  other  governing 
body  ;aay  in  its  discretion  icapoee  any  reasonable  con- 
ditions, or  deuand  couponeation  by  exchange  of  Ian  ds, 
or  otherwise,  before  conveying  land,  the  fee  of  *\ioh 
has  reverted  to  such  jiiunicipality. 

•as*.  5.  She  deeda  provided  for  in  the  preced- 
ing section  shall  not  in  any  caae  be  delivered  to  the 
grantee  therein  naned  until  good  and  aufficient  conveyances 
shall  have  been  delivered  to  such  ouniclpality  vesting  in 
such  aiailcipality  the  title  to  eueh  new  atreet  or  streets 
so  opened  in  lieu  of  such  streets  so  closed  or  abandoned. 

"Sec.  4*  All  acts  and  parts  of  acts  in  conflict 
with  the  provisions  of  this  act  are  y»roby  repealed." 


ft 


Y*u  are  therefore  advised,  with  respect  to  privately 
utility  •oapaxty  facilities,  t.hst  the  oblicstion  on  the  part  of  the 
one  to  whau  the  property  reverts,  as  well  as  the  obligation  of  the 
privately  owned  utility  company,  rests  upon  the  instrument  by 
which  it  obtained  the  right  to  place  its  facilities  on  the  street 
about  to  be  closed* 

Respectfully, 
Board  of  Supervisors  CITY  A9TGUST 


i'-io 


3101 


,  1940. 


t     itule  raking  Power  "overning  Loaves 
of  /J3euc«  Under  oction  153  of  the 
Charter* 


This  will  aciaaowledge  recei  t  of  tout  request  for  en  opinion 
as  to  whether  the  civil  orvico  oc&uiealon  hee  tl*s  poster  under  section 
153  of  the  Charter  to  adopt  rules  for  loaves,  otlier  tlxan  those  leaves 
specifically  enumerated  therein. 

You  particularly  direct  attention  to  trie  Halted  aiders***? 
declared  by  the  President  of  the  united  Jtates  and  oft*  faot  that 
reserve  officers  Xiave  been  requested  to  return  to  active  duty  -  al- 
though they  are  not  obligated  so  to  do  -  and  you  state  that  the  civil 
service  Cotisission,  if  it  las  the  poser  so  to  do,  is  inclined  to  adopt 
a  rule  providing  leaves  of  absence  to  employees  who  are  requested  to 
return  to  active  duty  in  the  anasd  forces  of  this  country,  even  though 
this  country  is  not  at  war*  You  further  state,  in  this  connection,  that 
the  eoesaission  lias  indicated  that  it  does  not  believe  that  persons  on 
lists  of  olijiblee  should  be  granted  the  saoe  consideration  under  these 
conditions  as  would  be  granted  then  under  the  Jliartor  if  the  leave  were 
granted  'in  tlas  of  war  • 

m  am 

Section  153  of  t;>o  ciiartor  provides  in  part  aa  follows: 

•  Leaves  of  absence  to  officers  and  e^loyeoc  of  the 
oity  and  county  Shall  be  Governed  by  rules  established  by 
e  civil  service  oaexalselon,  provided  that  leave  to  absei 
to  any  officer  or  employee  for  tho  ose  of  leavinc  the 

city  and  county,  taking  a  position  outside  of  the  city  and 

"  »p*j't  want 


county  service,   or  accept  ins  *  position  in  sous  department 
or  office  of  the  city  and  county  other  than  the  one  in 
which  he  is  employed  and  where  the  duties  are  in  no  way  re- 
lated to  tlie  duties  covered  by  his  civil  service  classifi- 
cation, shall  be  11  J. tod  to  six  rdontfhsf  and  provided, 
further,  that  no  liioit  simll  be  placed  on  a  leave  of  ab- 
sence granted  to  enable  an  officer  or  employee  to  accept 
promotion  to  a  non-civil  service  position  in  tlie  ssiue  de- 
partment in  which  he    .olds  civil  service  status,   or  pro- 
motion to  eo- related  work  in  another  department  or  office 
of  the  city  and  county* 


"Leaves  of  absque*  shall  be  -ranted  to  off  leers, 
employees  end  persons  on  eligible  lists  for  torus  of  service 
in  the  arwy,  tbe  navy  or  the  iaarine  corps,  in  tire  of  war 
end  for  suoh  tlae  thereafter  as  say  be  provided  by  rule  of 
the  ceswdasion,  but  not  to  exceed  two  jears  after  the 
proclamation  of  peace,  except  in  case  of  disability  in- 
curred  in  line  of  duty,  when  such  disability  si  all  extend 
beyond  such  period*  it  a  person  on  such  leave  has  been 
appointed  to  a  permanent  oaitiosi,  he  shall  be  entitled 
to  rssuoe  such  position  at  the  expiration  of  Ids  leave, 
and  If  any  civil  service  rights  accrue  to  any  appointee 
by  reason  of  seniority,  tlie  term  of  service  shall  be 
reckoned  a  pert  of  his  service  under  the  city  and  county, 
exclusive  of  service  under  the  retlre&ent  ..revisions  of 
tiiis  charter.  IT  prnmxiB   on  such  leave  liave  standing  on 
an  eligible  list,  they  shall  retain  their  places  thereon, 
and  upon  presenting  en  honorable  discharge  from  suoh  war- 
time service  shall  be  preferred  for  appointment  in  the 
order  of  standing  upon  audi  register  at  the  tiiae  of  en- 
listuent  and  before  candidates  securing  standing  through 
an  examination  Paid  subsequent  to  such  enlistment  •* 

The  general  rule-iaaking  power  of  the  civil  service  coradLssion 
appears  in  section  141  of  the  Charter  and  provides  that: 

"The  coraaission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  charter  and,  eameffr 
as  otherwise  provided  in  this  charter,  such  rules  shall 
govern  applications}  asssainatlons  «  «  e  a 

■UlTfTff  ftff  iff  W%   *fl  fffltf****  **fo  U 

In  interpreting  this  provision  of  the  Charter  in  m§   opinion 
to  you  dated  £eptouber  20,   1039,  I  there  stated  in  reference  thereto* 


"  "'heee  various  lte-a  of  express  power  given  to 
the  Civil  erviee  Cesxalsslon  by  the  Charter  do  not  have 
the  effect  of  rest  riot  lag  the  •  ivil  erviee  Jou~ission 
to  exactly  suoh  lteus*  The  civil  erviee  coudssion  las 
various  bread  powers  inherent  in  Civil  erviee. 


"In  this  Instance  the  inclusion  of  various 
not  neon  that  it  was  the  Intention  of  the  charter 
to  exclude  t:^e  various  inherent  powers  of  ivil 
erviee  Commissions  generally. 

e  e  e  e  e  «  • 


m 

not  in  conflict  vllfr  IMl  lftllffrtTn  definitely  , 
certain  powers  to  the  jrvice  Caa.JLsaian,     l!hu» 

It  la  my  opinion  that  the  rivll   iorvlce  c  omission  has 
the  ri^ht  to  aeise  reasonable  rules  concerning  all 
setters  inlierent  In  the  civil  service  system,  allien 
are  not  in  conflict  with  the  Charter** 

Turning  our  attention  now  to  Section  155  of  the  Charter* 
whieh  la  hmrm  involved,  we  find  t:^at  the  bread  rule-iaeudlng  power  of 

^  Oenoiesion,  planted  by  the  charter  and  inherent  In  civil  service, 
la  In  no  way  restricted  In  connection  with  "Leaves  of  Absence"  • 
Certain  ^slvt^bb  " Leaves  of  Absence"  are  therein  provided  for,  but 
there  la  no  intent  there  expressed  to  ILalt  or  restrict  the  coo* 
uiaaion  to  just  such  leaves*    The  language  ctf  this  section,  as  a 
of  fact,  is  just  to  the  contrary,  it  providing j 

'IrtfTMl  if  aafrlfWt  *°  ott*e«»  end  employees  of 
a  w 


the  eity 

11  shed  by  the  civil  service  cqgiisalon. 

•  •>"  land  tfoen  follows  certain  particular  loavea 
that  the  eoKalssion  is  required  to  provide  for)* 

Of  co. roe.  any  rulo  adopted  by  the  Coramiaaion  governing 
"Leaves  of  Absence"  crust,  like  any  other  rule  adopted  by  the  -ana 
ion,  be  a  reasonable  one*     To  provide  by  rule  for  a  "leave  of  absence" 
to  those  officers  or  employees  of  the  City  and     ounty  who  are  request- 
ed to  return  to  active  duty  In  the  amed  forces  of  thie  country,  dur- 
ing the  period  of  the  limited  emergency  declared  by  the  President  of 
the  united  >tatee,  wo  Id  appear  to  be  within  the  realia  of  a  reasonable 
exercise  of  £\e  rule-neJeing  power  of  the  Cooulaalon* 


TOu  are,  therofore,  advised  that  the     ivil  jervioe 
ion  has  the  authority  to  naves,  reasonable  rules  governing     Leaves  of 
Abseneo'    for  leaves  other  than  those  specifically  enumerated  in 
•ectlon  155  of  the  Charter)  and  you  are  farther  advised  that  a  reason- 
able rule  granting  "leaves  of  absonce     during  the  limited  emergency 
declared  by  the  President  of  tho  inlted    -tates,  to  officers  and  em- 
ployees of  the  city  and  •. '  ounty  requested  to  return  to  active  duty 
in  the  amed  forces  of  this  country,  would  be  within  tlie  rule-raaking 
power  of  the  Cooaisalon. 

Beepeotfully, 

CITY 
civil     ervico  Ccewission 

#10 


3102 


January  SO,  1040. 


SUBJISCTi  Interpretation  or  faction  151, 

Article  II,  Part  III,  of  the  Sen 
Francisco  :;unici.;jal  Coda* 


•Kile  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows j 

■soai  Section  151  deal  with  four  separata  and  dis- 
tinct classes  of  persons  -  (1)  Honorably  dlacliarged  veteran 
of  the  Civil,  nejcicaa,  Spania:     or  Id  War,  (2)  Parsons 
who  are  physically  and  absolutely  unfitted  to  earn  a  live- 
lihood by  any  asans  other  than  paddling,  (3)  V.idow  having 
the  fasily  depending  upon  her  for  support,  and  (4)  Ulnar 
upon  whom  devolves  the  care  of  a  ...other,  sister  or  broth- 
er* 


n,2hm  point  that  specially  concerns  pa  is 
or  not  the  second  class  is  tied  up  with  tits  first  or  doaa 
it  describe  a  distinct  classification*  The  point  lias  bean 
raised  that  the  honorably  discharged  veteran  of  the  Civil, 
Mexican,  -.panish  or  or  Id  <>ar  wuet,  in  order  to  be  entitled 
to  the  free  Peddler's  license,  be  physically  and  absolute- 
ly unfitted  to  earn  a  livelihood  by  any  other  .cans. 
While  on       or  l^and,  the  contention  has  been  oade  that 
the  physical  incapacity  has  no  bearing  upon  the  said  vet- 
eran) that  the  free  peddler's  license  oay  be  given  bin 
without  any  such  showing  of  ineajttclty* 

"In  advising  ue  as  to  the  Interpretation  of  said 
Teatlasi  151  of  our  Municipal  code,  will  you  also  please 
consider  the  provisions  of  sections  5566  and  4041*14  of  the 
Political  Code,  and  advise  whether  or  not  Section  151  is 
subject  to,  or  supersedes,  the  said  sections  of  the  Polit- 
ical code?  In  otlier  words,  by  which  enactment  oust  I  be 

verned  in  the  issuance  of  pen  ate  upon  which  free  li- 
censes may  be  issued  to  war  veterana? 

a  *  #  e  *  * 

"For  -Any  years,  the  Departsiant  as   refused  to 
issue  peredts  to  honorably  discharged  war  veterana  who 
were  not  physically  and  absolutely  unfitted  to  earn  a 
Ml  by  any  i 


livelihood  by  any  other  means*  This  Department  haa  talom 
tha  position  for  :iany  years  that  such  a  discretion  is 
vested  in  the  peruit  issuing  power,  and  I  a.  anxioue  to 
ascertain  if  said  position  is  justified  by  law*" 


i  i  iiiiiS 

Section  151,  Article  II,  Pert  III,  of  the  San  Francisco 
Municipal  -ode  provides  as  follow* t 

»  Peddler  s^  "Fr?»»  *•  Tax  Collector  my  issue 
a  free  or  gratuitous  license  to  a  pereon  liable  to  pay 
1 1*  lieanaa  tax  iapoaed  by  Section  132  of  thia  Article 
when  the  Chief  of  Police  shall  have  certified  that  it 
has  been  shown  by  good  and  sufficient  evidence  tluxt 
the  isrson  applying  fop  said  license  is  an  honorably 
dleeharged  veteran  of  the  .  ivil,  * exiean,  Spanish  or 
World  War |  that  he  or  aha  is  physically  and  absolutely 
unfitted  to  earn  a  livelihood  by  any  other  saeans,  or 
that  said  party  la  a  widow  living  a  fanily  depending 
upon  her  for  support,  or  that  the  party  so  applying 
is  a  ainor  upon  whoa  devolves  the  care  and  i  mintenanee 
of  a  aether,  sister  or  brother  •" 


sections  5366  and  4041.14  of  the  Political  rode  \  rovide  for 
the  Issuance  of  various  lioenaea  to  honorably  discharged  soldiers, 
sailors  or  xaarine*  of  the  united  Statea,  without  the  payoant  of  any 
license  tax  or  fee  therefor  whatsoever* 

The  first  query  presented  is  as  to  whether  Section  151 
(supra)  of  the  ion  Francisco  Municipal  Code, or  the  cited  sections 
of  the  Political  ode,  govern  in  so  far  as  Sen  Francisco  is  concerned* 

It  would  appear  that  the  provision  of  our  Municipal  Code 
Id  control.  San  Francisco  is  governed  by  a  freeholders •  charter 
under  which  it  is  granted  local  autonomy  In  respect  to  "uuniolpal 
affairs71  • 

Article  XI,  Section  8  of  the  constitution  of  the 
State  of  California* 

In  the  setter  of  "municipal  affairs11  its  charter  previsions, 
and  ordinances  enacted  pureuant  thereto,  are  controlling,  even  ae 
against  enactments  of  the  State  Legislature  on  the  sssae  subject. 


CITY  0*  PASADBNA  V  OLARLLVILLE,  215  Cal.  384, 

'  V.  CITY  OF  SAHTA  BARBARA.   76  Cal*  Apo*  40, 
V*  rPSRIOR  COtm,  46  Cal*  App.  140. 
'  LOS  AW II  I  v.  CBMTRAL  TRUST  CO.,  175  Cal*  525, 


city  or 

6S3T  COAST  ADVlKfUHIIt*  CO.  v*  CITY  AND  I  TY 

>,  98  Cal*  Dee*  575* 


And  the  regulation  end  licensing  of  "peddlers"  is  clearly 
ft  proper  exercise  of  ths  poliee  power  of  tlio  caommlty,  end  thus  a 
"municipal  affair",  as  that  term  is  here  used* 

18  CAL*  JURIS  7G5,  Uee*  SS. 

Taming  then  to  the  regaining  query  -  noes  section  131  (supra) 
deal  with  four  separate  and  distinct  groups  of  persons,  or  zuuat  en 
honorably  discharged  war  veteran  before  boln^  entitled  to  a  free  li- 
cense be  physically  unfitted  to  earn  a  livelihood  by  any  other  1200ns, 
or  be  a  widow,  etc.,  before  being  entitled  to  the  benefits  of  this 
section? 


It  would  appear  that  for  an  honorably  discharged  war  veteran 
to  be  entitled  to  a  free  peddler's  license,  he  or  she  would,  in  add- 
ition thereto,  have  to  fulfill, one  of  the  other  requirements  set  forth 
in  section  131  (supra),  as  appears  following  the  semi-colon* 

This  eeetion  131  (supra)  of  the  Municipal  code  lends  itself 
to  no  other  interpretation.  It  will  be  observed  that  after  the  refer- 
ence In  the  section  to  honorably  discharged  war  veteran,  there)  appears 
a  semi-colon,  and  following  that  there  appear  limitations  thereof  - 
each  separated  from  the  other  by  a  cocoa*  The  effect  of  a  semi-colon 
is  made  clear  by  the  definition  thereof  in  Punk 
era  Dictionary,  wherein  it  Is  stated  as  follows  1 

"seal-colon  -  A  mark  of  grammatical  punctatlon 
used  in  English  to  indicate  a  separation  in  the  relations 
of  the  thought  a  degree  greater  than  that  expressed  by 
a  cocsae* 

"The  main  reason  for  using  the  semi-colon  is  that 
the  break  is  too  decided  for  the  goes**" 


Had  section  131  (supra)  meant  to  refer  to  four  separate  and 
distinct  groups  of  pmoTm9   eonoas  would  have  been  used  throughout  to 
separate  each  group  from  the  other*  But  that  was  not  dons  hers*  A 
semi-colon  was  used  following  the  reference  to  honorably  discharged 
war  veterans,  indicating  an  intent  to  break  the  thought  there  more 
emphatically  than  were  a  comma  used.  What  follows  the  seul-oolon  o< 
sequently  can  be  considered  only  as  limitations  of  what 
semi-colon. 


-,  had  four  separate  and  distinct  groups  of 
been  Intended  to  be  referred  to  by  file  section,  each  group  following 
the  semi-colon  00  .id  have  been  transposed  in  the  place  of  the  words 
"Is  an  honorably  discharged  veteran  of  the  civil,  Mexican,  Spanish 
or  World  «ar"  and  would  have  followed  logically  and  grauatloally  the: 
after*  A  reading  cf  this  section  shows  that  tills  cannot  be  done 


You  are  therofore  advised: 

(1)  Section  131,  article  II,  Part  III,  of  the  i>en  Francisco 
Municipal  Code  controls  In  connection  with  Tree  eddlero  licenee*  in 
so  far  aa  San  franciseo  is  concerned,  as  a  uinat  sections  5366  or 
4041.14  of  the  Political  Code* 

(2)  Honorably  disci  larked  war  veterans  before  being  en- 
titled to  a  T90   Peddler's  license  swat  be  physically  and  absolutely 
'.mfitted  to  earn  a  livelihood  by  any  other  means,  etc.  as  provided 
in  section  131  (o-  pra). 


P.espectfully  submitted, 


cm 


Pcllee  -epartuont 


n* 
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January  30  1940 

SUBJECT i   Ib  Time  Roll  No.  23,  violative 
of  Section  150  of  the  Charter, 

Gentlemen  t 

This  will  acknowledge  receipt     our  request  for  an 
opinion  as  to  whether  the  Civil  Service  Commission  properly  withheld 

roval  of  time  roll  No,  £3,  which  you  submitted  to  them,  covering 
double  time  pay  for  overtime  work  by  City  per  diem  employees  in 
your  department,  which  you  say  was  submitted  in  ac  or dance  with  Sec, 
3  of  Ordinance  No,  9019. 

You  likewise  attach  a  letter  to  your  requost,  which 
you  received  from  w,  L,  Henderson,  Personnel  director  and  Secretary  of 
the  Civil  Sarvi  e Commission,  which  reads  in  part  as  follows: 

"You  have  submitted  to  us  payroll  No,  23  covering 
overtime  worked  by  per  diem  employees  of  the  Bulla ing 
Repair  bureau,  Sewage  disposal  Plant,  Street  Cleaning 
Bureau  and  Street  Hepair  bureau,  lor  the  period  ending 
January  15,  1940,  Appearing  on  the  time  rolls  as  sub- 
mitted is  the  following  certification! 

•Time  actually  worked  by  each  employee  was 
one-half  of  period  shown,    the  total  hours 
representing  payment  at  double  time  rates  for 
overtime, • 

nI  call  your  attention  to  the  provisions  of  Section  150 
of  the  Charter,  an  excerpt  from  which  reads  as  follows} 

•No  officer  or  employee  shall  be  paid  for  a  greater 
time  than  that  covered  by  his  actual  service,' 

"The  Civil  Service  Commission  is  of  the  opinion  that  this 
section  of  the  Charter  prohibits  the  payment  of  compensa- 
tion except  for  the  period  actually  worked  by  the  employee, 
and  that  as  a  consequence  compensation  allowances  at  the 
rate  of  double  time  for  the  time  worked  is  therefore  pro- 
hibiteo . 

OPINION 

Section  3  of  Ordinance  No,  9019  provides  as  follows: 


-2- 

"Sectlon  3,   Sight  hours  shall  constitute  the 
number  of  hours  of  labor  for  any  one  working 
day.  Where,  by  reason  of  some  particular  emergency, 
employes  of  the  classes  referred  to  in  this  Ordinance 
are  required  to  work  more  t^san  eight  hours  during  any 
one  working  day,  or  to  work  on  Saturdays,  Sundays  or 
the  said  generally  recognized  holidays,  then  such 
employes  shall  be  allowed  double  time  for  the  overtime 
so  worked.  Any  Department  allowing  overtime,  or  hiring 
employes  of  the  classes  herein  mentioned  on  an  over- 
time basis,  shall  each  week  report  to  the  Finance 
Committee  of  the  Board  of  Supervisors  the  nature  of 
the  emergency  requiring  said  overtime,  the  name  of 
eaeh  employe  engaged  in  such  overtime  work,  the  extent 
of  such  overtime,  and  the  amount  of  compensation 
allowed  therefor." 

It  will  be  observed  that  eight  hours  is  set  forth  as 
constituting  a  working  day.  Thereafter  it  p/ovldes  that  in  case  of 
some  particular  emergency,  employees  are  required  to  work  more  than 
eight  hours  during  one  working  day,  or  at  all  on  Saturdays,  Sundays, 
or  the  generally  recognized  holidays,  they  shall  be  allowed  double- 
time  pay  therefor. 

Section  2  of  the  of  the  1932  Charter  provides,  in 
part,  as  follows  I 

"All  ordinances  or  resolutions  in  force  at  the  time 
this  charter  takes  effect  and  not  inconsistent  there- 
with shall  continue  in  force  until  amended  or  repealed." 

In  view  of  the  foregoing  Charter  provision,  I  am  of 
the  opinion  that  Section  3  of  Ordinance  No.  9019  is  still  In  full 
lores  and  effect,  since  an  examination  of  the  Charter  does  not  dis- 
close any  Charter  provision  In  conflict  with  this  ordinance. 

I  have  examined  the  provision  of  Section  150,  pointed 
out  by  the  Civil  Service  Commission,  to  the  effect  that  no  officer 
or  employee  shall  be  paid  for  a  greater  time  than  that  covered  by  his 
actual  service.  Section  3  of  the  Ordinance  does  not  provide  for  pay- 
ment for  a  greater  tli;e  than  that  covered  by  actual  service.  This 
section  of  the  ordinance  merely  increases  the  rate  of  pay  under  cer- 
tain conditions*  Thus  we  are  confronted  with  the  question  of  pro- 
cedure. The  time  roll  submitted  to  the  Civil  Service  Commission, 
approval  of  which  is  being  withheld,  reads i 


"Time  actually  worked  by  each  employee  was  one-half 
of  period  shown,  the  total  hrmrs  representing  pay- 
ment at  double-tJUne  rates  for  overtime." 


On  its  very  face  the  time  roll  Indicates  a  violation 
of  Section  ISO  of  the  Charter,  for  whereas  the  Charter  shows  one  cannot 
be  paid  for  a  greater  tiie  than  that  actually  worked,  the  time  roll 


-3- 


shows  the  employefts  only  worked  one -ha  If  o*  the  tl^e  for  which 
they  are  seeking  P&y*  Thus,  while  there  is  nothing  unlawful  about 
paying  wore  than  the  usual  wage  for  overtime  work,  the  fact  remains 
that  the  titae  roll  must  be  properly  prepared  and  consistent  wit 
the  truth  in  order  to  be  effective. 

Undoubtedly  you  are  anxious  to  obtain  a  solution  of 
the  difficulty  from  a  practical  standpoint.   In  view  of  this  I  would 

est  that  the  annual  salary  ordinance  be  amended  to  provide  for 
overtime  pay  in  accordance  with  Section  3  of  the  Ordinance  herein- 
before mentioned.  Such  an  amendment  of  the  salary  ordinance  would 
not  be  in  conflict  with  any  provision  of  the  charter.  It  would  be 
lawful . 

Respectfully  submitted, 


City  Attorney 


department  of  imblic  Works 
#10 
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February  1,  1940. 


SUBJECT  j  Validity  of  the  Rules  of  the 
Recreation  Commission* 


Gentlemen: 


I  have  for  a  cknowledgment  your  recent  request  for  an  opinion 
aa  to  whether  the  rules  of  the  Recreation  Coraui salon,  approved  liaroh 
31,  1938,  were  proper* 

This  office  rendered  your  Commission  an  opinion  dated  January 
16,  1940,  with  respect  to  a  quorum*  The  balance  of  the  rules,  as  sub- 
mitted to  us,   reads  as  follows: 

"BLLCTIOH  OF  PRESIDENT  AMD  T5BM  OF  OFFICE. 

The  Recreation  Commission  shall  hold  its 
Annual  meeting  on  the  second  regular  ueetin*];  of  January 
of  each  year,  at  which  ti-.-je  a  President  shall  be  elect- 
ed to  hold  office  for  a  one-year  tern,  or  until  a 
successor  has  been  appointed* 

In  the  absence  of  the  President,  or  in 
case  of  his  inability  to  act,  the  Comuisslon  shall 
elect  a  Chairman  pro  tempore,  who  shall  possess  the 
powers  and  perform  the  duties  of  the  President* 


"DUTIES  OF  PRE3ID 
1, 

lags. 

2*     To  appoint  all  Committees,  and  be  an 
ex-officlo  member  with  a  vote  on  all  committees* 


To  preside  at  all  Commission  moet- 


w MEETINGS 

Regular  meetings  of  the  Recreation  Com- 
mission shall  be  held  on  the  first  and  Third  Thursdays 
of  each  ^onth  at  2  P.  l  .  in  Room  370,  City  iiall,  or 
day  and  place  of  meeting  may  be  changed  at  will  of 
Commission* 

Committee  meetings  shall  be  held  at 
the  call  of  the  chairman,  or  two  members  of  the  re- 
spective committees,  or  the  President  of  the  Com- 
mission* 


"^^ Hi 

All  reotings  shall  be  co*idacted  In 
accordance  with  Robert's  Rules  of  Order. 

The  following  shell  be  the  order  of 
business  at  ell  regular  -ieotinja  of  the  Caunlssiont 

1.  Roll  Gall 

2.  Reading  and  approval  of  minutes 
2.  Coeminieatlons  and  petition* 

4.  Representatives  or  delegates 

5.  Reports  of  Oo.-iJ.tt eos,  Recreation 

n— teslisi 

6*  Superintendent's  Report 

?•  Dnflnished  Busineee 
8.  Be*  Business 
9*  Adjournment" 


flection  19  of  the  Oliarter  provides  that  *  *  •  ♦  . 
and  oODoission  appointed  by  the  Mayor  *  «  *  »  shall  have  powers  and 
duties  as  followst 

"(a)  To  prescribe  reasonable  rules  and  regula- 
tions not  inconsistent  with  this  charter  for  the  conduct 
of  its  affairs,  for  the  distribution  and  performance  of 
its  business,  for  the  conduct  and  governuent  of  its 
officers  and  employees,  and  for  the  administration,  cus- 
tody and  rotection  of  property  under  its  control  and 
becks,  records  and  papers  appertaining  to  its  affairs* 
The  board  of  supervisors,  by  ordinance,  ;jay  provide 
that  rules  and  regulations  of  any  board  or  ooutuiasion, 
or  general  orders  of  any  department  head  Issued  by 
authority  of  any  board  or  comuisaion  tliat  are  of  gen- 
eral public  concern  shall  be  published  or  posted* 

"(b)  To  appoint  one  of  its  members  as  pres- 
ident to  hold  office  for  such  tern  as  each  such  board 
or  oosKalssion  by  its  rules  or  regulations,  not  incon- 
sistent with  this  charter,  xoay  prescribe* 

"(o)  To  establish  such  standing  or  special 
ttees  ae  it  sluxll  deem  necessary. 


m 

n  (f }  To  hold  ueetings  at  regular  fixed  dates 
and  at  regular  meeting  places,  Which  dates  or  places 
shall  not  be  changed  except  as  in  the  nanner  provided 
by  section  10  for  the  iieetlng  tines  and  places  of  the 
board  of  supervisors.  All  such  meetings  shall  be  open 
to  the  public •" 

It  is  evident  that  the  rules  and  regulations  which  you  have 
adopted,  and  as  outlined  above,  are  in  accordance  with  the  powers 
granted  to  your  board  by  the  charter* 

Respectfully  submitted, 


CITY  ATTORMnr 
Recreation  Commission 

#9 


3105 


San  Francisco,  California 
February  12,  194-0 


Board  of  Education  of  the 
San  Francisco  Unified  School  District 
93  Grove  Street  -  Civic  Auditorium 
San  Francisco,  California. 

Attention,  Mr,  Irving  G.  Breyer 

Administrative  Adviser 

Subject-matter:  Expenditure  of  School  District  Funds 
for  Junior  Traffic  Patrol  Equipment. 


Dear  Mr,  Breyer: 

I  am  in  receipt  of  your  request  for  an  opinion 
as  to  the  legality  of  providing  a  sum  in  the  school  dis- 
tricts budget  for  the  next  ensuing  fiscal  year  for  the 
purpose  of  purchasing  certain  equipment  for  the  use  of 
the  Junior  Traffic  Patrol.  You  inform  me  that  the  Board 
of  Education  desires  to  know  whether  or  not  there  is  any 
legal  authority  for  the  spending  of  school  district  money 
for  such  a  purpose. 

0  P  I  M  I  0  N 


It  is  a  well-known  principle  of  law  that  a  school 
district  has  limited  powers  and  that  the  trustees  of  school 
districts  cannot  exceed  the  limit  set  forth  by  law.  In  the 
case  of  SKELLY  vs.  WESTMINISTER  SCHOOL  DISTRICT,  103  Cal. 
652,  the  court  held  that  a  school  district  is  but  an  in- 
strumentality of  the  State,  the  trustees  of  which  are  spe- 
cial agents  without  general  power  to  represent  the  district. 
In  the  case  of  GRIGSBY  vs.  KING.  202  Cal.  299,  the  Supreme 
Court  of  the  State  of  California  stated  the  following: 

"A  board  of  school  trustees,  being 
neither  a  natural  nor  an  artificial  per- 
son, does  not  enjoy  the  same  natural 
privileges  and  constitutional  rights  as 
do  such  persons .  Such  a  board  is  mere- 
ly an  administrative  agency  created  by 
statute  and  invested  only  with  the  power 
expressly  conferred  subject  to  the  limi- 
tations thereto  attached  by  the  legis- 
lature." 

We  must,  therefore,  examine  the  provisions  of  law 
to  determine  whether  or  not  there  is  any  authority  for  a 
school  district  buying  equipment  for  a  Junior  Traffic  Patrol. 
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February  12,  1940 

Board  of  Education,  etc., 

Subject-matter:  Expenditure  of  School  District  Funds 
for  Junior  Traffic  Patrol  Equipment . 

There  appears  to  be  no  provision  in  the  School  Code  for 
the  creation  of  a  Junior  Traffic  Patrol.  It  appears  that 
students  acting  in  this  capacity  are  actually  participa- 
ting in  a  form  of  extra-curricular  activity  and  not  as  a 
part  of  their  regular  school  functions.  Section  6.-471  of 
the  School  Code  of  the  State  of  California  is  the  sec- 
tion which  authorizes  what  school  equipment  must  be  pur- 
chased by  a  school  district  and  what  equipment  may,  in 
the  discretion  of  the  school  district  be  purchased.  The 
1939  session  of  the  Legislature  amended  this  section  to 
provide  expressly  therein  that  a  school  district  may 
"purchase  uniforms  and  other  regalia  for  the  school  bands 
or  orchestras,  and  including  uniforms  and  equipment  neces- 
sary for  the  use  of  athletic  teams;  *****."  in  other 
words,  it  was  thought  necessary  expressly  to  set  forth 
these  items  even  though  this  section  before  amendment  gave 
the  school  district  the  power  to  purchase  "such  other 
articles  as  may  be  necessary  for  the  use  of  schools,  *  *  *  ." 

Regardless  of  the  probable  desirability  of  the 
purchase  of  such  equipment  for  the  Junior  Traffic  Patrol, 
in  view  of  the  fact  that  nowhere  in  the  School  Code  is 
there  a  provision  for  the  creation  of  this  type  of  service, 
I  am  of  the  opinion  that  this  equipment  cannot  be  held  to 
be  included  as  an  'article  necessary  for  the  use  of  schools' 
and  that  if  a  school  district  desired  to  purchase  such 
equipment  out  of  school  district  funds,   it  would  be  neces- 
sary to  have  Section  6.4-71  of  the  School  Code  amended  express- 
ly to  grant  such  a  right. 


WALTER  A.  DOLD,  CHIEF  DEPUTY  CITY  ATTORNEY 
City  and  County  of  San  Francisco 
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February     13,      1940 

J   OT :  -*-nage   Claims  -  Richmond  Sewer  Tunnel* 

vear  Sir: 

On  the  2,  th  day  of  January,  1940,  your  wrote  this  office 
ae  follows i 

"As  a  result  of  several  conversations  Sir. 
Heidelberg  has  had  with  this  office  with  respect  to 
the  settlement  of  certain  claims  in  connection  with 
the  construction  of  the  Richmond  Sewer  Tunnel,  the 
following  is  submitted: 

Under  the  provisions  of  ordinance  Nuarer 
270  adopted  by  the  Board  of  Supervisors  on  An rust  28, 

39,  the  Mayor  was  directed  to  enter  into  an  agreement 
for  and  on  behalf  of  the  City  and  County  of  San" 

uncisco  in  connection  with  the  referenced  subject* 
We  wish  to  be  advised  as  follows: 

1,  Was  the  agreement  entered  into? 

P.  If  so,  should  the  earn  be  eubr itted  to 
the  Controller  for  certification  pursuant  to  the  pro- 
visions of  the  second  peraemph  of  Section  86  of  the 
Charter? 

3»  Under  wl^t  statutory  provisions  should 
claims  have  been  filed  in  this  connection? 

4.  Can  this  agreement,  if  certified, 
authorise  the  settlement  of  damage  claims,  irrespective 
of  whether  or  not  they  were  filed  in  accordance  witk 
statutory  provisions? 

5*  tias  KacDonald  &  Kahn  required  to 
file  a  claim  pursuant  to  Section  37  of  the  Charter?" 

In  answer  to  your  questions  as  numbered : 

The  agreement  wus  entered  into  after  lonf  negotiations 
between  MacDonald  4  Kahn  Bo*,  Ltd.,  Fidelity  and  deposit  ^mnpany  of 
Maryland  and  the  attorneys  repreoentin^  said  parties.  The  City 
Attorney's  office  srrived  at  a  tautative  arreorient  wherein  and  where- 
by, in  substance,  it  was      Jed  that  the  City  would  pay  one-third 
of  the  amount  of        aed  damages  falling  to  claimants  and  litigants 
as  the  result  of  the  alleged  damage  Incurred  through  the  construction 
of  Ibe  Richmond  Sewer  Tunnel  a     <t  MsoDonald  &  Kahn  would  in  any 
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,,      *  «4.«*.<™«     All  of  which  hold  that  a  municipal  corporation 

•it,     town  or  county,   or  lt«  proper  official*,  «*T 
«^«U.\S  SlltlStS  ol.W  it*ln.t   it,  -hi*  i.  .  «*>ct  of 


dispute. 


H   v.   ST   PAUL, 
Fed.    Oaa.   1719?:, 
S,  .  PAUL, 

807  8.  \i.  249,  

STATE  ax  rfi  Ll«  ▼•  MAHTH 

43  K.  W.  244, 

0i  v.  K?M  SOtt, 

1  0  R.   X,   691,   55  S.  E.   1098, 

92  N.  Y.  S.  4 

1  v.  '  .  » 

82  Pec.   25,  j 

JIKLIU    CQUfTTY  V.    CAWTBiS   (waah.J, 

Pac.  999, 

106  A.L.K.  168  at  ••*•.   „A 
OAKLAMD  Y.  OAKLAHL'  '.» 

IwXSt«  v.   MBPTHal  «  ■'•    .     ;>-» 

27    Cal.   655. 

I   in  the  instant  c*aa  no  demand*  for  da»a?«8  have  haan  xad« 

need  be  illad  by  MaoDonald  ft  Kahn  ^c,  Ltd. 

Haapactfully  submitted. 


COHTSOLLBR 
#4 
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February  13  1940 


SUBJECT:  Increase  in  Salary  of  Lieutenants  and  Captains 
in  Fire  Department  affects  amount  of  allowance 
payable  to  Pensioners  and  widows  of  persons  in 
same  ranks. 


Gentlemen: 


The  other  day  you  presented  to  me  the  question  whether 
the  recent  charter  amendment  increasing  the  compensation  of  captains 
In  the  fire  department  by  fifteen  dollars  per  month,  and  that  of 
Ueutenants  i^tne  same  service  by  twelve  and  one-halfdollars  S^*' 
would  affect  the  amount  of  payment  to  pensioners  and  widows  of  those 
two  indicated  ranks. 

You  stated  that  "firemen  or  surviving  widows,  retired 
under  the  Charter  in  effect  prior  to  January  8,  1932  or  under  Section 
169  of  the  present  Charter,  receive  pensions  'equal  to  one-half  the 
amount  of  salary  attached  to  the  rank  held  by  him  *  *  *'.  likewise, 
Se  widow  of  a  fireman  who  died  prior  to  retirement  and  as  a  result 
of  any  injury  received  during  the  performance  of  his  duty,  receives 
a  pSilioS  -equal  to  one-half  of  the  salary  a ttached  to  the  rank  held 
by  the  decedent  #  *  *  '". 

OPINION 

At  an  election  held  in  November,  1918,  the  salary  of 
patrolmen  in  the  service  of  the  City  and  County  of  San  Francisco,  was 
Snoreased  from  $102  to  S140  -nthly,  and  a  number  of  pensioners  who 
had  been  en  loving  the  monthly  allowance  of  one-half  of  the  %>10Z  montniy 
compensation  commenced  a  suit  against  the  police  commission  for  an 
increase  based  upon  the  new  rate  of  pay.  The  case  »™  •J*1^!*   4Q 
JAMFS  AITKEN  v.  THEODORE  ROCHE,  et  al.,  and  is  reported  in  Volume  4d 
Gal Apo on  page  752.  The  Court  had  before  It  the  Identical  language 
which  you  oSote  for  my  consideration,  and  it  held  that  pensioned  members 
are"  entitled  to  one-half  of  the  salary  attached  to  their  retirement 
rank  when  pension  instalments  successively  become  due,  and  not  one- 
naif  of  the  pay  which  was  attached  to  that  rank  when  they  were  retired. 

A  few  years  ago  when  the  eoonomic  depression  was  at 
its  worse,  the  City  of  Oakland  found  It  necessary  to  reduce  the  jalar- 

paid  to  all  its  employees  amongst  which  were  the  personnel  of  the 
PoJiSe  and  fire  departments.   In  construing  the  same  «*Prea=ionused 
for  the  admeasurement  of  pension  allowance  as  now  forms  the  subject  of 
ou?  inqui"^!  ?he  municipal  authorities  ruled  that  those  on  P^ion 
and  the  widows  of  deceased  members  should  have  to  accept  a  reduction 
?n  the  monthly  allowance  so  that  the  payment  would  be  one-half  of  the 
salary  as  reduced. 

A  number  of  recipients  of  the  pension  benefits  as 
lowered  in  accordance  with  the  stated  ruling  ™;  ""f*^ *** 
nought  redress  In  a  le^al  proceeding  captioned  NOaA  CASo  .RLY.  v. 
crrf  Oi  OA S"b,  and  reported  In  Volume  6  Cal.  (2d)  64.  The  Supreme 
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Court  of  California  agreed  with  the  views  of  the  city  and  sustained 
the  reduction  and  made  the  observation  that  even  though  the  right 
to  the  pension  was  vested  the  amount  of  the  pension,  under  the  terms 
granting  it,  depended  upon  the  salary  given  to  the  rank  as  the  same 
became  due. 

Thus,  from  the  foregoing  you  are  advised  that  the 
persons  described  by  you  are  entitled  to  an  increase  in  the  monthly 
pension  in  an  amount  to  represent  one-half  of  the  difference  between 
the  old  and  new  rates  of  pay  for  the  two  ranks. 


Respectfully, 


cm  ATTORNEY 


Retirement  Board 
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February  14,  1940. 

SDBJICT:   In  Re,  Merging  He ton  Hetchy  Project 
with  San  Francisco  Water  Department 
and  Payment  of  Bond  Interest  and 
Redemption  on  former  Project  out  of 
Income  from  latter. 

Bear  Sir; 

I  have  your  letter  under  date  of  February  5th  which  reads 
as  follows} 

"There  is  before  us  for  certification  as  to  funds,  a 
proposed  supplemental  appropriation  ordinance  for  additions 
and  betterments,  from  the  surplus  reported  to  exist  in  the 
Water  Revenue  Fund. 

"In  our  audit  of  the  legality  of  the  expenditure  pro- 
posed to  be  aade  thereunder,  we  noted  the  following  charter 
provisions: 

" 'Section  122.  *  *  *  the  San  Francisco  water  depart- 
ment, the  hetch  Hetchy  project  until  the  completion 
thereof  when  it  shall  be  merged  with  the  water  depart- 
ment, *  *  *» 

"' Section  127.   Receipts  from  each  utility  operated 
by  the  commission  shall  be  paid  into  the  city  and 
county  treasury  and  maintained  in  a  separate  fund  for 
each  such  utility.   Appropriations  from  such  funds 
shall  b«  made  for  the  following  purposes  for  each 
3uch  utility  in  the  order  named,  viz:  a  »  *  »  (d) 
for  the  payment  of  interest  and  sinking  funds  on  the 
bonds  issued  for  acquisition,  construction  or  exten- 
sions, (e)  for  extensions  and  improvements  ■*  *' 

"•Section  64.  *  *  *  »  Subject  to  the  provisions  of 
this  section,  the  public  utilities  commission  shall 
maintain  separate  accounts  for  each  utility,  *  •*  *. 
All  accounts  shall  be  maintained  in  accordance  with 
forms  and  requirements  of  the  state  railroad  comm- 
ission for  public  utilities  engaged  in  like  character 
of  service,  insofar  as  these  shall  be  applicable  to 
publicly  owned  and  operated  utilities.1 

"These  charter  provisions  give  rise  to  the  following 
questions: 
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"(1)  Should  each  'service  unit'  of  the  netch  tetchy 
Project,  when  such  'service  unit'  has  been  completed  and 
is  ready  for  operation,  be  taken  into  operations  and  be 
merged  with  the  San  Francisco  water  department? 

"(2)  Can  the  San  Francisco  water  department  appropri- 
ate funds  for  extensions  and  improvements  prior  to  provid- 
ing funds  for  bond  interest  and  redemption  of  the  San 
£ ran cisco  Water  Department  and  for  each  completed  'service 
unit*  of  the  Hetch  Hetchy  project,  whether  or  not  each  such 
completed  'service  unit'  is  merged  with  tne  San  Francisco 
water  department? 

"Your  opinion  is  respectfully  requested  on  the  questions 
set  forth." 

In  view  of  the  provisions  contained  in  Section  122  of  the 
Charter  I  have  made  inquiry  of  the  Public  Utilities  Commission  as 
to  whether  it  is  contemplated  that  further  capital  expenditures  be 
made  on  the  iietch  Hetchy  project  for  the  purpose  of  providing 
additions  thereto.   In  reply  to  my  inquiry,  Mr.  L.  T.  McAfee, 
Manager  and  Chief  Engineer  of  the  netch  Hetchy  water  Supply,  has 
written  me  as  follows! 

"The  following  things  are  necessary  to  be  done  before 
400  million  gallons  of  water  per  day  can  be  delivered  to 
San  Francisco.   We  now  have  developed  60  million  gallons 
per  day  with  the  one  pipe  line  across  the  San  Joaquin  Valley. 
The  following  things  remain  to  be  donet 

"a.  The  raising  of  Lake  Eleanor  Dam  to  provide  addi- 
tional storage  space. 

"b.   The  construction  of  the  Cherry  River  Dam  and  an 
additional  Cherry  River  Aqueduct  and  a  tunnel  between  Cherry 
Reservoir  and  tleanor  Reservoir. 

"c.  Four  additional  pipe  lines  across  the  San  Joaquin 
Valley  to  connect  the  Foothill  Division  aqueduct  with  the 
Coast  Division  aqueduct. 

"u.   One  additional  tunnel  aqueduct  through  the  Coast 
Range  Division. 

we.  Four  pipe  lines  under  San  Francisco  Bay  and  connec- 
tions from  Irvington  Portal  of  the  Coast  Range  Division  to 
Pulgas  T\jnnel. 

"f.  Tripling  the  size  of  Pulgas  tunnel  for  the  purpose 


-3- 


of  carrying  water  from  the  East  Bay  pipe  lines  into  San 
Mateo  reservoirs," 

OP  I  ill  ON 

When  we  take  into  consideration  the  statement  of  Kr.  McAfee 
and  couple  it  with  the  fact  that  if  we  consider  the  project  completed 
it  would  more  than  likely  be  considered  an  abandonment  of  our  right 
to  bring  into  San  Francisco  any  water  in  excess  of  that  which  we  are 
now  bringing  in,  and  leave  the  exeess  water  subject  to  new  appropria- 
tion or  confirm  in  the  Turlock  Irrigation  District  and  in  the 
Modesto  Irrigation  District  the  right  to  take  it  under  their  exist- 
ing appropriations,  it  would  be  exceedingly  bad  judgment  to  do 
anything  which  might  be  considered  as  an  admission  that  the  Hetch 
Hetcfay  project  Is  completed. 

Section  122  of  the  Charter  which  you  partially  quote  in 
your  letter,  reads  as  follows! 

"Section  122.   The  San  Francisco  municipal  railway, 
the  San  Francisco  water  Department,  the  Hetch  Hetchy  pro- 
ject until  the  completion  thereof  when  It  shall  be  merged 
with  the  water  department,  the  airport,  and  other  public 
utility  hereafter  acquired,  shall  each  be  designated  as  a 
department  under  the  commission,  and,  in  addition,  the 
commission  may  create  a  bureau  of  engineering  and  such  other 
bureaus  as  It  may  deem  necessary  for  the  handling  of  matters 
that  do  not  pertain  exclusively  to  any  one  utility  or  depart- 
ment*  The  salaries  and  general  expenses  of  the  commission 
or  bureaus  thereof  not  chargeable  to  a  specific  utility 
shall  be  apportioned  fairly  among  the  utilities  under  the 
control  of  the  commission  In  such  manner  as  the  commission 
may  deem  appropriate,  and  such  apportionment  shall  be  shown 
as  expenses  of  such  utilities," 

As  there  Is  additional  work  to  be  done  on  the  Hetch  Hetchy 
project  before  It  will  be  looked  upon  as  completed,  I  am  of  the 
opinion  that  as  yet  there  is  no  merger  with  tiie  San  Francisco  W a ter 
Department  and  that  each  project  Is  a  separate  utility,  and  should 
be  handled  as  such,  and  the  income  from  each  applied  as  provided  in 
the  Charter. 

You  quote  from  Section  64  of  the  Charter  which  provides 
how  the  Public  utilities  Commission  shall  set  up  the  accounts  for 
each  utility,  providing  specifically  that  the  Commission  shall 
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maintaln  separate  accounts  for  each  and  that  all  accounts  shall  be 
maintained  in  accordance  with  forms  and  requirements  of  the  State 
Railorad  Commission  for  public  utilities  engaged  in  a  like  char- 
acter of  service  in  so  far  as  these  shall  be  applicable  to  publicly 
owned  and  operated  utilities. 

This  brings  us  to  the  two  specific  questions  that  you  ask: 

"(1)  Should  each  'service  unit'  of  the  hetch  Hetchy 
project,  when  such  'service  unit1  has  been  completed  and 
is  ready  for  operation,  be  taken  into  operations  and  be 
merged  with  the  San  Francisco  Vtfater  department?" 

The  answer  to  this  question  must  be  in  the  negative. 
You  do  not  define  the  term  'service  unit'  but  I  take  it  that  it  is 
any  specific  part  of  the  project  which  may  be  separately  undertaken 
and  separately  completed,  for  instance,  the  O'Shaughnessy  Earn,  the 
Moccasin  Power  House,  the  Tunnels  in  the  order  of  their  coiaplB  tion, 
etc.   If  the  Public  Utilities  Commission  desires  to  set  these 
several  units  up  separately  -  merely  for  accounting  purposes  -  I 
can  see  no  objection  to  the  practice,  but  even  so,  I  do  not  think 
it  is  in  any  way  mandatory  that  this  should  be  done,  for  the  section 
provides  for  the  keeping  of  accounts  in  accordance  with  the  require- 
ments of  the  Railroad  Commission  only  "in  so  far  as  the  requirements 
may  be  applicable  to  publicly  owned  and  operated  utilities" •   The 
purpose  of  a  privately  owned  utility  taking  completed  'service  units' 
into  consideration  is  to  support  a  proper  return  on  their  investment. 
Our  Charter  does  not  take  into  consideration  investment  in  fixing 
rates,  but  rather  bases  rates  on  the  amount  of  the  outstanding  bonds 
voted  for  the  particular  utility  and  the  expense  of  operating  the 
same.   (See  Section  130  of  the  Charter.) 

Again,  in  so  far  as  the  provisions  of  Section  64  may  be 
mandatory,  we  should  give  consideration  to  the  entire  language  of 
the  third  paragraph  of  that  section  and  note  that  the  section  pro- 
vides what  accounts  must  be  kept,  to-wit,  "the  actual  cost  of  each 
utility;  all  costs  of  maintenance,  extension  and  improvement;   all 
operating  expenses  of  every  description;   the  general  expenses  of 
the  commission  and  bureaus  thereof  apportioned  to  each  such  utility; 
the  amount  paid  or  Get  aside  for  depreciation,  insurance,  interest 
and  sinking  fund;  and  estimates  of  the  amount  of  taxes  that  would 
be  chargeable  against  such  property  and  the  revenue  thereof  if 
privately  owned  and  operated."   In  view  of  the  very  specific  charter 
direction  as  to  what  accounts  must  be  kept  is  it  not  reasonable  to 
surmise  that  these  are  the  accounts  which  must  "be  Maintained  in 
accordance  with  the  requirements  of  the  state  rallaroad  commission" . 
but,  as  I  have  said,  if  the  Public  Utilities  Commission  desires  to 
keep  additional  accounts  it  may  do  so,  but  the  only  mandatory 
accounts  arc  those  specified  in  Section  64  of  the  Charter. 


•  •owe 

abas. 
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However,  even  ii'  accounts  were  set  up  for  each  completed 
•service  unit',  It  would,  not  mean  that  the  revenue  froj.i  this  unit 
could  be  applied  to  a  separate  utility  for  the  reason  that  Section 
127  of  the  Charter  provides  that  the  revenue  froui  each  utility 
shall  be  paid  into  the  Treasury  and  maintained  in  a  separate  fund. 
As  I  have  heretofore  said,  the  San  Francisco  nater  Lepartment  is 
at  present  a  separate  utility  from  the  Hetch  Hetchy  Water  Project. 
Therefore,  the  answer  to  question  one,  must,  as  1  have  stated,  be 
in  the  negative. 

"(2)  Can  the  San  Francisco  water  department  appro- 
priate funds  for  extensions  and  improvements  prior  to  pro- 
viding funds  for  bond  interest  and  redemption  of  the  San 
Francisco  Water  department  and  for  each  such  completed 
♦service  unit'  of  the  Hetch  Hetchy  project,  whether  or  not 
each  suoh  completed  'service  unit'  is  merged  with  the  San 
Francisco  water  department?" 

The  answer  to  this  question  is  as  follows t 

The  San  Francisco  Water  Departzaent  cannot  appropriate 
funds  for  extensions  and  improvements  prior  to  providing  funds 
for  bond  interest  and  redemption  charges  on  the  bonds  voted  for 
the  San  Francisco  Water  Department. 

See,  Section  127  of  the  Charter.   This  section  not  only 
provides  the  purposes  for  which  appropriations  shall  be  made,  but 
specifically  provides  that  the  appropriations  must  be  made  in  the 
order  set  forth  in  the  section.   This  means  that  appropriations 
cannot  be  made  for  a  subsequently  stated  purpose  until  the  prior 
stated  purpose  has  been  cared  for. 

See  also,  UHL  v.  EADARACCQ.  199  Cal.  270,  at  page  284,  in 
which  case  the  Supreme  Court,  in  construing  a  similar  section  of  our 
1900  Charter,  held  that  the  earnings  of  any  municipally  owned  util- 
ity must  be  applied  not  only  for  the  purposes  provided  for  in  the 
charter  but  also  in  the  order  in  which  such  purposes  are  therein 
set  forth.   The  pertinent  section  in  the  1900  Charter  did  not  con- 
tain the  provision  that  appropriations  had  to  be  made  "in  the  order 
named",  but,  nevertheless,  the  Court  held  that  appropriations  had 
to  be  so  ade.   It  is  to  be  presumed  that  the  change  in  the  new 
Charter  was  made  in  order  to  comply  with  the  mandate  of  the  Supreme 
Court  ana  to  leave  no  question  that  the  framers  of  the  new  Charter 
so  intended* 

Answering  the  second  portion  of  this  question,  to-wit, 
can  the  funds  of  the  San  Francisco  Water  Department  be  used  for 
bond  interest  and  redemption  charges  on  the  bonds  issued  for  each 
completed  'service  unit'  of  the  ^etch  Hetchy  project,  I  would  say 
that  the  answer  to  this  particular  portion  of  the  question  is  in 
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the  negative  for  the  reason  that  a  completed  •service  unit1  continues 
to  be  a  portion  of  the  particular  utility  for  which  the  bonds  were 
issued  until  that  utility  is  merged  with  another  as  provided  by  law. 

See  UHL  v.  BADAKACCO,  supra,  where  the  Supreme  Court  held 
that  the  Itoccasin  Power  Plant  and  transmission  lines,  which  were  at 
the  time  of  the  decision  a  comploted  'service  unit'  of  the  ^etch 
Hetchy  Project,  remained  a  part  of  the  project  and  could  not  be  con- 
sidered an  independent  utility.   Rote  the  language  of  the  Court  a 

"The  Water  Bonds  of  1910  were  voted  for  a  single  public 
utility,  namely  a  'water  supply  and  works. •   No  proposition 
was  ever  submitted  to  the  taxpayer  for  a  distluct  power 
system  except  in  so  far  as  such  a  system  might  be  included 
under  the  term  'works.'   The  power-plant,  therefore.  Is  not 
an  independent  utility,  but  is  an  element  of  the  water  pro- 
lect  only.  '* 

Therefore,  fonds  cannot  be  appropriated  from  the  earnings 
of  the  San  Francisco  Water  Lepartment  for  any  'service  unit'  of  the 
hetch  hetchy  Project,  but  all  of  the  earnings  of  the  Water  Lepart- 
ment must  be  applied  as  provided  in  Section  127  of  the  Charter 
until  such  time  as  the  two  utilities  are  merged  as  provided  in 
Section  122. 


Very  truly  yours, 

CITY  ATT0F.:;LT. 


To   the    - 
Controller. 


Copy   to  - 

Public  Utilities   CoiDanission. 


#1 


3109 


February  14,  1940. 


SUBJECT*   In  Re,  Liability  of  the  City  and 

County  of  San  Francisco  for  Damages 
to  Third  Persona  as  a  result  of  the 
operation  of  certain  vehicles. 


Dear  Sin 

I  have  before  me  your  request,  under  date  of 
February  7th,  for  an  opinion  on  the  following  matters: 

1.  The  liability  of  the  City  to  third  persons 
for  injuries  sustained  by  reason  of  the  operation  of  trucks 
hired  by  the  City  on  a  daily,  monthly  and  hourly  basis  for 
use  on  City  work; 

2.  The  liability  of  the  City  for  damages  to 
third  persons  by  reason  of  the  operation  of  vehicles  owned 
and  operated  by  City  employees  and  for  which  said  City 
employees  receive  a  monthly  allowance; 

3.  The  liability  of  the  City  for  damages  sus- 
tained to  third  persons  by  reason  of  the  operation  of  auto- 
mobiles owned  and  operated  by  City  employees  at  isolated 
times  and  for  which  the  employees  are  granted  automobile 
mileage  allowance. 

You  further  request  to  be  informed  as  to  the  advis- 
ability of  requiring  the  persons  who  own  these  vehicles  to 
have  included  in  their  insurance  policies  a  rider  specifically 
covering  the  liability  of  the  City  and  County  of  San  Francisco. 


OPINK  . 


Section  400  of  the  Vehicle  Code  definitely  imposes 
a  liability  upon  the  City  in  each  of  the  three  instances 
above  mentioned,  provided,  of  course,  that  the  operator  of 
the  vehicle  is  in  the  employ  of  the  City,  or  the  vehicle  Is 
being  used  for  City  work;   anc.  providing,  further,  that 
negligence  is  proved. 
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It  is  our  opinion  that, as  to  the  first  two  instances, 
your  Department  should  request: 

(1)  That  the  owner  of  the  truck  hired  by  the  City 
carry  a  policy  of  insurance  protecting  specifically  the  inter- 
ests of  the  City  and  County  of  San  Francisco;   and 

(2)  That  the  city  employees  who  receive  a  monthly 
allowance  for  the  use  of  their  automobiles  be  required  to 
carry  the  same  policy  as  mentioned  above. 

As  to  the  third  category,  that  is,  the  city  employees 
who  at  isolated  times  use  their  own  automobiles  and  receive 
a  mileage  allowance  therefor,  we  are  at  a  loss  to  determine 
in  what  manner  protection  could  be  afforded  in  these  instances 
for  the  reason  that  the  number  of  employees  who  use  their 
automobiles  under  those  circumstances  is  so  large  that  there 
could  be  nc  check  made. 

In  connection  with  this  last  category  we  would 
advise  you  that  this  office  has  not  been  called  upon  to 
defend  any  action  brought  against  persons  in  said  category 
since  1926  so  the  risk  involved  is  probably  of  a  very  minor 
nature  and  we  respectfully  suggest  that  as  to  this  last 
category  you  need  not  require  any  further  protection. 


Very  truly  yours, 

city  attor;.. ' ' ." 


To   the    - 

Purchaser  of  Supplies. 


3110 

February  15  1940 

SUBJECT:   Character  of  "School"  permitted  in 
Second  Residential  District. 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
the  character  of  "school"  permitted  in  a  second  Residential  District 
under  Part  II,  Chapter  II,  Article  I,  Section  4  of  the  San  Francisco 
Municipal  Code  (also  known  as  Zoning  Ordinance  No.  5464). 

OPINION 

The  portion  of  the  San  Francisco  Municipal  Code  above 
referred  to,  permits  the  use  of  premises  in  First  and  Second  Residen- 
tial Districts  for  'school1  purposes.  Nowhere  in  the  portion  of  the 
Municipal  Code  above  referred  to,  or  in  any  of  the  articles  or  sec- 
tions thereof  designated  as  the  City  Planning  Code,  (also  known  as 
Zoning  Ordinance  No.  5464)  is  there  any  definition  of  the  word 
•school'.  Therefore,  in  determining  the  meaning  of  the  word  "school", 
as  here  used,  we  must  construe  it  in  the  light  of  the  uses  permitted 
in  these  residential  districts  and  in  the  furtherance  of  the  ob- 
jectives of  the  Zoning  Law. 

A  mere  reading  of  the  provisions  of  the  City  Planning  Code, 
herein  concerned,  clearly  indicates  that  business  as  such  is  meant 
to  be  excluded  from  the  Residential  Districts.  The  legality  of  the 
exclusion  of  business  and  trade  of  every  sort  from  Residential  Districts 
is  well  settled,  not  only  by  our  own  Supreme  Court,  in  the  case  of 
Miller  v.  Board  of  Publio  Works,  195  Cal.  477,  but  by  the  Supreme 
Court  of  the  United  States  as  well,  in  the  case  of  Village  of  Euclid 
v.  Ambler  Realty  Co.,  272  U.  W.  365. 

The  propriety  of  permitting  a  'school'  In  such  districts, 
which  the  minor  children  therein  might  attend,  is  perfectly  under- 
standable and  within  the  realm  of  good  city  planning;  but  this,  of 
course,  does  not  mean  any  institution  which  might  have  the  name 
'school'  attached  to  it,  even  though  it  might  properly  be  so  designated. 

The  terra  'school'  as  here  used,  in  connection  with  the  uses 
permitted  in  Residential  ivlstricts,  refers  to   (1)   an  institution  of 
learning  conducted  or  operated  under  the  jurisdiction  of  the  Board  of 
education  of  the  City  and  County  of  San  Francisco,  or  (2)   an  Institu- 
tion of  learning  wherein  a  general  course  of  study  is  maintained  or 
carried  on  by  the  State  of  California  or  any  agency  thereof,  or   (5) 
an  institution  of  learning,  attendance  at  which  will  satisfy  the 
oompulsory  education  laws  of  the  State  of  California.  This  latter 
classification  would  contemplate  such  Instruction  as  would  exempt  one 
from  attendance  at  a  full  time  public  school,  such  as  related  In 
sections  1.143  and  1.144  of  the  School  Code,  which  exempts  the  follow- 
ing children: 


■• 
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"Sec.  1.143.   Children  Attending  Private  Schools.   Children 
who  are  being  instructed  in  a  private  full-time  day  school 
by  persons  capable  of  teaching.  Such  school  shall  be 
taught  in  the  English  language  and  shall  offer  instruction 
in  the  several  branches  of  study  required  to  be  taught  in 
the  public  schools  of  this  state.  The  attendance  of  such 
pupils  shall  be  kept  by  private  school  authorities  in  a 
register,  such  record  of  attendance  to  indicate  clearly 
every  absence  of  the  pupil  from  school  lor  a  half  day  or 

ore  during  each  day  that  school  is  maintained  during  the 
year)  (Enacted  1929)." 

"Sec,  1.144.   Children  instructed  by  licensed  tutor.   Children 
not  attending  a  private  full-time  day  school,  and  who  are 
being  instructed  in  study  and  recitation  for  at  least  three 
hours  a  day  for  one  hundred  seventy  days  each  calendar  year 
by  a  private  tutor  or  other  person,  in  the  several  branches 
of  study  required  to  be  taught  in  tne  public  schools  of  this 
state  and  in  the  English  language.  Such  tutor  or  other 
person  shall  hold  a  valid  state  credential  for  the  grade 
taught.   Such  instruction  shall  be  offered  between  the  nours 
of  eight  o'clock  a.m.  and  four  o'clock  p.m.;  (snacted  1929; 
Superseded  by  Stats  1929,  School  Code  and  supplemental  acts, 
p.  368;  Repealed  and  re-enacted  by  Stats.  1931,  pp  2579,  2580)." 


You  are,  therefore,  advised  that  the  character  of  "school" 
permitted  in  Second  Residential  Listricts  is  only  such  as  falls 
within  one  of  the  three  limited  classifications  hereinbefore  enumer- 
ated. 

Respectfully  submitted 


CI^Y  ATTORNEY 


CITY  PLANNING  COMMISSION 
#10 
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February     16     1940 

SUBJECT;      interpretation  of  Part  II,   Chapter  XI, 

Article  5,  Section  78  of  the  San  Francisco 
Municipal   Code. 

ar  Sir: 

This  will  acknowledge  receipt  of  jfour  request  for  an 
opinion  as  to  whether  the  owner  of  a  passenger  vehicle,  who  has 
purchased  a  license  under  the  provisions  of  Part  III,  Article  2, 
Section  147  of  the  San  Francisco  Municipal  Code,  is  entitled 
thereby  to  be  considered  and  treated  as  the  owner  of  a  commercial 
vehicle,  as  that  term  is  used  under  the  provisions  of  Part  II, 
Chapter  XI,  Article  5,  Section  78  of  the  San  Francisco  Municipal 
Code, 

OPINION 

Section  78  of  the  Municipal  Code  (supra)  provides  in 
part  as  follows: 

"Standing  for  Loading  Only  in  Certain  Places,   (a)  During 
the  times  specified  herein  it  shall  be  unlawful  for  an 
operator  to  e  tand  a  passenger  vehicle  for  a  period  of 
time  longer  than  Is  necessary  for  the  loading  or  unload- 
ing of  passengers,  provided  such  loading  or  unloading 
shall  not  consume  more  than  three  (3)  minutes,  except 
in  passenger  loading  zones;  nor  for  an  operator  to 
stand  any  commercial  vehicle  for  a  period  of  time  lon- 
ger than  is  necessary  to  load,  unload  and  deliver  mater- 
ials, provided  that  the  loading,  unloading  and  delivery 
ol  said  materials  shall  not  consume  -nore  than  twenty 
(20)  minutes,  in  any  of  the  following  olaces:" 

Section  147  of  the  Municipal  Code  (Supra)  provides  in 
part  as  follows: 

"livery  person,  tir.n  or  corporation  owning  any  truck, 
box  wagon,  lumber  truck,  motorcycle  or  other  vehicle, 
whether  drawn  by  horses,  propelled  by  motors  or  used 
as  a  trailer,  shall  pay  a  license  fee  therefor,  as 
follows:  »  *  •  * 

or  each  automobile  truck,  automobile  vehicle  or  auto- 
motive trailer  capable  of  transporting  less  t  an  three* 
fourths  (3/4)  of  a  ton.  Six  ($6.00)  Dollars  per  annum)" 

Section  78  (Supra)  clearly  distinguishes  between  a  'passenger 
vehicle •  and  a  '  commercial  vehicle'  in  the  length  of  time  they  may 
be  parked  in  the  area  therein  speoified. 
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We  are  informed  that  the  lloense  department  issues 
licensee  under  Section  147  (Supra)  to  all  who  apply  for  the  same 
and  pay  the  $6.00  fee  therein  enumerated.  Thus,  should  the  owner 
of  a  'passenger  vehicle1  procure  suoh  a  license  it  would  not  convert 
such  a  vehicle  into  the  character  of  a  'eoiamercial  vehicle1  within 
the  meaning  of  Seotion  76   (Supra) 

Seotlon  78  (supra)  contemplates  the  ordinary  and  accepted 
designed  • commercial  vehicles*  for  the  delivery  of  materials,  which 
are  allowed  to  park  in  the  area  therein  speoified  for  no  longer  a 
period  of  time  than  is  necessary  to  "load,  unload  and  deliver 
materials  provided  that  the  loading,  unloading  and  delivery  of  said 
materials,  shall  not  consume  more  than  twent*      minutes  *  *  «" 

Any  other  conclusion  would  rlace  an  impossible  burden 
upon  the  Police  Department,  for  the  Police  Department  would  have  no 
way  of  ascertaining  whether  or  not  on  a  particular  occasion  a 
passenger  vehicle'  was  being  used  for  a  commercial  purpose  suoh  as 
to  entitle  it  to  the  privileges  of  a  'commercial  vehicle'. 

^ou  are,  therefore,  advised  that  Part  II,  Chapter  XI. 
Article  5,  Section  78  of  the  San  *ranciseo  Municipal  Code  in  dis- 
tinguishing between  'passenser'  and  'commercial'  vehicles  refers 
to  the  ordinary  and  accepted  distinction  between  'pa^sen? er'  designed 
vehicles  and  'commercial'  designed  vehicles;  and  a  'passenger' 
vehicle  does  not  change  its  character  because  the  owner  thereof 
procured  a  license  therefor  under  the  pi-ovision  of  Part  III,  Article 
2,  Section  147  oX  the  San  Francisco  Municipal  Code. 

^speotfully  submitted 


:■-:<>■'    *.■■■■ 


HO:  .  Judge  Alden  Ames 
Municipal  Court 
Department  One 

#10 
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February  24  1940 

SUBJECT:  Delivery  of  Written  Contract. 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an  opinion 
reading  as  follows : 

"The  Board  of  Education  has  instructed  me  to  inquire 
of  you  as  to  your  opinion  in  regard  to  whether  or  not 
the  board  has  entered  into  a  binding  contract  under  the 
following  circumstances. 

"After  numerous  conferences,  a  contract  was  prepared 
by  and  between  the  Tilden  Utility  Engineering  Co.  and  the 
San  Francisco  Board  of  Education  for  the  purpose  of  sur- 
veying the  utility  cost  of  the  San  Francisco  Public  Schools 
and  making  recommendations  for  reducing  said  cost, 

"On  Tuesday,  January  30th,  the  Board  of  Education  at 
its  regular  meeting  unanimously  adopted  the  following 
resolution, 

"RESOLVED:  That  the  Board  of  Educa- 
tion hereby  authorizes  its  secretary,  Mr.  John 
A.  Ormond,  to  enter  into  a  contract  for  and  on 
behalf  of  the  San  Francisco  Unified  Sohool 
District  with  the  Tilden  Utility  Engineering 
Company  for  surveying  the  utility  costs  of  the 
San  *rancisco  Public  Schools  and  making  recommen- 
dations for  reducing  said  costs.  The  form  of 
contract  which  has  heretofore  received  the  ap- 
proval of  the  Board  of  Education  has  this  day 
been  represented  to  the  Board  by  its  Administra- 
tive Adviser,  and  filed  in  the  official  reoords 
of  the  Secretary  of  this  Board  of  this  date  of 
January  30,  3  040." 

"Subsequently  to  said  resolution,  the  contract  was  signed 
by  the  Tilden  Utility  Engineering  Company  through  its  pres- 
ident and  by  Mr.  J.  A.  Ormond,  Secretary  of  the  Board  of 
Education.  These  signatures  appeared  on  the  contract  as  of 
the  date  of  February  14,  1940.   It  further  appears  that  the 
Tilden  Utility  Engineering  Company,  subsequent  to  reoeivin 
notification  by  the  Board  of  the  resolution  of  January  30th 
authorizing  the  execution  of  the  contract,  retained  the  law 
firm  of  Heller, Ehnnan,  White  and  McAuliffe  for  the  purpose 
of  rendering  to  them  certain  legal  advice  concerning  the 
operation  of  this  contract.  This  contract,  subsequent  to 
its  being  signed  by  both  parties,  has  remained  in  the  office 
of  the  San  Francisco  Board  of  Education  and  has  not  been 
turned  over  to  the  Tilden  Utility  Engineering  Company, 
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"Under  the  aoove  circumstances  would  you  please  advise 
this  Board  as  to  whether  or  not  in  your  opinion  a  binding 
contract  has  been  executed  with  the  Tilden  Utility  Engin- 
eering Company  regardless  of  the  fact  that  this  contract, 
although  sifriou  by  both  parties,  now  reposes  in  the  office 
of  the  Board  of  Education." 

OPINION 

Section  1626  of  the  Civil  Code  provides  that  a  contract  In 
writing  takes  effect  upon  Its  delivery  to  the  party  in  whose  favor  it 
Is  made  or  to  his  agent • 

This  Civil  Code  Section  has  been  interpreted  by  the  cotirts  in 
WESTERN  LOAN  &  BUILDING  CO.  v.  SCHSIB,  218  Cal.  386,  and  in  HUDEMANN 
v.  DODSON,  215  Cal.  3,  and  in  other  California  cases.  An  article  upon 
the  question  of  delivery  of  a  contract  may  be  found  in  6  Cal.  Juris  238, 

These  citations  all  indicate  beyond  any  doubt  that  In  order 
for  a  written  contract  to  be  effective  it  Is  necessary  that  there  shall 
be  a  delivery. 

All  of  the  foregoing  citation  refer  to  contracts  between 
private  persons  or  private  corporations  and  do  not  concern  public 
bodies.  However,  I  can  perceive  no  sound  basis  for  any  distinction 
between  a  contract  In  which  private  parties  are  involved  and  a  contract 
in  which  a  public  body  is  Involved.  The  fundamental  rules  of  law  are 
the  same. 

Therefore,  I  am  of  the  opinion  that  the  contract  referred  to 
In  your  request  never  became  effective  for  the  reason  that  thero  was 
a  lack  of  delivery. 


Respectfully  submitted, 


flflttf  ATTORNEY 


BOARD   OF  EDUCATION 
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February  27  1940 

"  :   In  re j  Appropriation  by  City  and  County 
of  San  Francisco  for  Contribution 
to  Housing  Authority  of  City  and 
County  of  San  Francisco  in  Aid  of 

velopment  of  Low  Rent  Housing 
Project. 

Gentlemen :  , 

I  nave  for  reply  letter  dated  February  25,  1940,  addressed 
to  me  by  Honorable  Alfred  Roncovieri,  Chairman  of  your  Comal ttee, 
in  which  he  asks: 

"Will  you  kindly  render  me  opinion  whether  or 
not  It  is  legal  for  the  City  and  County  of  San  irancisco 
to  raise  the  staa  of  $> 76,000 ,00  by  taxation  and  appropri- 
ate this  sum  toward  the  purchase  of  land  for  &  housing 
project  in  Chinatown?'' 

0  P   I  N  I  0  N 

Section  6  of  the  Housing  Cooperation  Law  (Act  3484,  Leering1 
General  Laws,  1939)  provides  in  part  as  follows! 

•  *  •  •  ♦  Any  city,  city  and  county,  town  or 
county  located  in  whole  or  in  part  within  the  area  of 
operation  of  a  housing  authority  shall  have  the  power 
from  time  to  ti^ne  to  lend  or  donate  -noney  to  the  author- 
ity or  to  agree  to  t  uke  such  action.   ^he  housing 
authority,  when  it  has  money  available  t  erefor,  shall 
make  reimbursements  for  all  such  loans  made  to  it." 

Section  4  of  the  same  Act  provides  in  part  as  follows i 

"for  the  purpose  of  aiding  and  cooperating  in 
the  planning,  undertaking,  construction  or  operation 
of  housing  projects  located  within  the  area  in  which 
it  is  sut  orlzed  to  act,  any  State  public  body  :iay  upon 
such  terms,  with  or  wit  out  consideration,  as  it  may 
determines 

Lo  any  and  all  things,  necessary  or  convenient 
to  aid  and  cooperate  in  the  planning,  undertaking,  con* 
struct ion  or  operation  of  such  housing  projects. 

Section  3  of  the  same  Aot  defines  a  State  public  body 
as  follows: 


"'Stat*  public  body'  ahull  mean  any  city,  city 
and  county,  town,  county-  borough,  municipal  corporation, 
commission,  district,  authority,  other  subdivision  or 
public  body  of  the  State." 

In  the  recent  ease  of  THE  HO*  iT 

i>,    v.  ,  9Q    :.-  .  584.  iocided  October  11,  1C39, 

at  page  536-537,  the  Supreme  Court  of  the  State  of  California,  in 
construing  the  Mousing  Cooperation  Law,  cited  supra,  held: 


"Any  appropriation  by  a  city  or  county  will  be 
used  by  the  authority  therein  established  as  an  ag  ncy 
of  the  city  or  county  to  perform  a  city,  county  or  state 
purpose,  namely,  the  elimination  of  slums.  Under  sub- 
stantially similar  constitutional  provisions,  it  was  so 
held  in  State  v.  Housing  Authority  of  New  Orleans,  supra, 
733,  wherein  it  was  stated  that  'The  primary  purpose  of 
housing  authorities  is  to  eradicate  the  slum  menace.  In 
doing  so,  they  lighten  tho  burden  of  cities  in  discharging 
the  municipal  duty  of  protecting  all  citizens  indiscrim- 
inately a.'.uinst  diseuse,  crime  and  immorality.   It  is 
perfectly  clear  that,  when  a  city  (or  county/  uses 
public  funds  for  the  establishment  of  a  housing  author- 
ity, whether  the  funds  be  used  for  organization  expenses 
or  in  the  purchase  of  a  small  percentage  of  the  housing 
authority's  bonas,  the  city  (or  county)  is  performing, 
indirectly  through  a  public  agency  created  by  the  State 
and  sanctioned  by  its  own  governing  authority,  one  of 
the  primary  functions  of  covernment . *   Other  decisions 
to  this  ef/ect  arej   Rutherford  v.  City  of  Great  talis, 
supra,  659;  State  v.  City  of  Helena,  supra,  518,  McNulty 
v.  Owens,  supra,  430.   In  County  of  Los  Angeles  v.  Riley, 
6  Cal.       56,  628,  it  was  held  that  the  appropriation 
of  state  funds  to  a  county  for  highway  purposes  was  not 
a  gift  to  the  county  for  the  obvious  reason  that  the 
building  of  highways  was  a  state      >so  in  which  the 
county  was  acting  as  its  agent.  By  analogy,  the  same 
reasoning  is  applicable  to  an  appropriation  by  either 
a  city  or  county  to  a  housing  authority  established  within 

ts  boundaries,  such  authority  acting  as  agent  in  the 
discharge  of  the  public  function  or  purpose  of  slum 
clearance.   See,  also,  City  of  Oakland  V.  Garrison, 
194  Cal.  298." 
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" 'State  public  body'  shall  mean  any  city,  city 
and  county,  town,  county,  borough,  municipal  corporation, 
commission,  district,  authority,  other  subdivision  or 
public  body  oi  the  State," 

In  the  recent  case  of  THE  HOUSING  AUTHORITY  Of  THE  COUNTY 

OF  LOS  AHQ3LKS  ▼•  LOCKWEILER,  98  CD.  324,  decided  October  11,  1959, 

at  page  336-337,  the  Supreme  Court  of  the  State  of  California,  in 
construing  the  Housing  Cooperation  Law,  cited  supra,  held: 

"In  our  opinion,  the  Housing  Cooperation  Law, 
supra,  does  not  authorise  a  city  or  county  to  make  a 
gift  or  loan  of  its  credit  in  violation  of  section  31 
of  article  IV  of  the  Constitution*  Any  appropriation 
by  a  city  or  county  will  be  used  by  the  authority  there- 
in established  as  an  agency  of  the  city  or  county  to 
perform  a  city,  county  or  state  purpose,  namely,  the 
elimination  of  slums.  Under  substantially  similar  con- 
stitutional provisions,  it  was  so  held  in  State  v. 
Housing  Authority  of  New  Orleans,  supra,  735,  wherein 
it  was  stated  that  'The  primary  purpose  of  housing 
authorities  is  to  eradioate  the  slum  menace.   In  doing 
so,  they  lighten  the  burden  of  cities  in  discharging 
the  municipal  duty  of  protecting  all  cltisens  indiscrim- 
inately against  disease,  crime  and  immorality.   It  is 
perfectly  clear  thaf,  when  a  olty  (or  county)  uses 
public  funds  for  the  establishment  of  a  housing  author- 
ity, whether  the  funds  be  used  for  organisation  expenses 
or  In  the  purchase  of  a  small  percentage  of  the  housing 
authority's  bonds,  the  city  (or  county)  is  performing, 
indirectly  through  a  public  agency  created  by  the  State 
and  sanctioned  by  its  own  governing  authority,  one  of 
the  primary  functions  of  ;  overnment. '   Other  decisions 
to  this  efieot  are:   Rutherford  v.  City  of  Great  Falls - 
supra,  659  j  State  v.  City  of  Helena,  supra,  51ti,  McNulty 
v«  Owens,  supra,  430.   In  Count;  of  Los  Angeles  v,  Riley, 
6  Cal.  (2d)  625,  622,  it  was  held  that  the  appropriation 
of  state  funds  to  a  county  for  highway  purposes  was  not 
a  gift  to  the  county  for  the  obvious  reason  that  the 
building  of  hlhways  was  a  state  purpose  in  which  the 
county  was  acting  as  its  agent.  By  analogy,  the  same 
reasoning  is  applicable  to  an  appropriation  by  either 
a  city  or  county  to  a  housing  authority  established  within 
its  boundaries,  such  authority  aoting  as  agent  in  the 
discharge  of  the  public  function  or  purpose  of  slum 
clearance.   See,  also.  City  of  Oakland  v.  Garrison, 
194  Cal,  298." 
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February  28,  1940. 


SUBJECT t      Is  Riding  School  permissible 
in  a  Commercial  District T 


Dear  Sirs: 


This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  a  Riding  School  or  Riding  Academy,  where  horses  are  kept 
for  horse-back  riding  and  other  pleasure  purposes,  is  permissible 
in  a  Commercial  District  under  Part  II,  Chapter  II,  Article  I, 
Section  5  of  the  San  Francisco  Municipal  ^ode  (also  known  as  Zoning 
Ordinance  No.  5464). 

OPINION 


The  portion  of  the  San  Francisco  Municipal  Coue  above 
referred  to  establishes  what  character  of  uses  may  be  permitted 
in  a  Commercial  District;  therein  are  listed  the  uses  prohibited  - 
all  others  thereby  being  permitted. 

As  suoh  Riding  Schools  and  Riding  Academies  are  not 
specifically  mentioned  therein  as  being  prohloit-ed  or  excluded 
therefrom,  they  are  permissible  therein  as  a  matter  of  zoning. 

Of  course,  the  Planning  Commission  does  not  and  cannot 
itself  sanction  Riding  Schools  or  Riding  Aoademies  In  any  particu- 
lar locality.   While  such  uses  are  permissible  irj  property  zoned 
in  a  coi^.ercial  district,  before  any  actual  use  can  be  made  of  any 
property,  even  in  a  commercial  district,  for  the  operation  of  a 
Riding  School  or  Riding  Academy,  a  permit  therefor  must  be  obtained 
from  the  Department  of  Public  Health  to  the  effect  that  the  proposed 
plan  of  construction  or  maintenance  Is  unobjectionable  from  the 
point  of  view  of  sanitation  and  of  the  health  and  physical  welfare 
of  the  I     .tant3  of  the  Immediate  neighborhood  of  its  location, 
pursuant  to  the  provisions  of  Part  II,  Chapter  V,  Article  I,  Section 
27  of  the  San  Francisco  Municipal  Code. 

As  a  matter  of  zoning,  however,  you  are  advised  that 
Riding  Schools  and  Riding  Academies  as  herein  referred  to,  are 
permissible  in  a  Commercial  District  under  tlie  provisions  of  Part  II, 
Chapter  II,  Article  I,  Soction  5  of  the  San  Francisco  Municipal  Code 
(also  known  as  Zoning  Ordinance  No.  5464). 

Very  truly  yours, 
#10 


CIVY  AT?CRHEY. 

To  the  - 

City   Plannlu,,   Cointalsslon 
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February  28,  1940 


SUBJECT t   Maintenance  Bonds  for  Public  Worka 
Contracts. 

Dear  Sir* 

Your  letter  of  February  2,  1940  and  Exhibits  "A"  and 
WB"  containing  proposed  provisions  to  be  Inserted  In  specifi- 
cations for  contracts  to  be  let  by  your  department  were  re- 
ceived. The  Exhibits  WA"  and  WB"  are  as  follows  i 

"jSXHIBIT  "a" 

MAINTENANCE 


The  Contractor  shall  at  his  own  expense  make  all  neces- 
sary repairs  and  replacements  to  remedy  in  a  satisfactory 
manner  any  and  all  defects  due  to  faulty  materials  or  work- 
manship In  the  work,  or  due  to  disturbance  of  or  damage 
to  City  improvements  by  the  Contractor's  operations  under 
the  contract  and  contrary  to  the  specifications,  or  due 
to  other  failure  to  comply  with  the  specifications,  when 
such  defects  ocouri 

(a)  In  any  part  of  the  work  done  under  the  contract, 
or  in  surface  improvements  of  the  City  such  as 
pavements,  curbs,  walks,  tracks,  poles,  wires, 
walls,  stairways,  or  other  surface  structures, 
provided  that  such  defect  or  defects  be  deteoted 
within  one  year  following  the  date  of  acceptance 
of  the  work, 

(b)  in  subsurface  improvements  of  the  City,  not 
Included  in  the  work  under  the  contract,  such 

as  sewers,  side  sewers,  culverts,  other  drainage 
structures,  pipes,  valves,  conduits,  conductors, 
or  other  subsurface  structures,  provided  that 
suoh  defect  or  defects  be  detected  within  two 
years  following  the  date  of  acceptance  of  the 
work* 

Should  the  Contractor,  after  written  notification  by  the 
Director,  fail  to  remedy  promptly  any  suoh  defect  occurring 
as  set  forth  above  under  (a)  or  (b),  or  should  the  best 
Interest  of  the  City  require  an  immediate  remedy  without 
the  delay  incident  to  suoh  notification,  the  Director  may 
oause  such  repairs,  replacements  or  other  remedy  to  be 
made,  and  the  expense  so  incurred,  limited  in  case  (b)  as 
provided  below,  shall  be  chargeable  to,  and  shall  be  paid 
by  the  Contractor.   Provided  that  suoh  expense  so  Incurred 
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by  the  Contractor,  or  Incurred  by  the  City  and  paid  by 
the  Contractor,  on  account  of  defects  occurring  as  set 
forth  under  (b)  next  above,  shall  not  exceed  an  amount 
equal  to  ten  per  cent  of  the  contract  cost,  and  further 
provided  that  the  liability  of  the  surety  on  the  faithful 
performance  bond,  on  account  of  such  defects  ooourring 
as  set  forth  under  (b)  next  above,  shall  likewise  not 
exceed  ten  per  cent  of  the  contract  cost. 

Nothing  In   this  subdivision  shall  be  construed  as 
•  waiver,  or  impairment  of  any  of  the  city's  rights  under 
the  contract,  or  of  any  other  recourse  provided  by  law." 


"EXHIBIT  "B" 

GUARANTEE 

The  Contractor  shall  at  his  own  expense,  make  any 
necessary  repairs  and  replacements  in  any  of  the  mechanical 
and  electrical  equipment  and  any  other  work  or  installation 
included  in  the  contract  when  the  necessity  for  such  repairs 
and  replacements  shall  arise  within  one  year  after  acceptance 
of  the  work  and  is  caused  by  defective  materials,  manufacture, 
or  workmanship,  as  determined  by  the  Engineer  after  due  in- 
vestigation* 

If  the  Contractor  shall  fail  to  proceed  diligently 
with  the  execution  of  any  such  repairs  and  replacements  within 
ten  calendar  days  after  notification  by  the  Director  of  the 
neoesslty  therefor,  or  should  the  urgency  of  the  matter  be 
such  as  to  preclude  the  delay  incident  to  such  notification, 
the  City  shall  have  the  right  to  make  any  suoh  repairs  and 
replacements  and  to  recover  all  the  cost  thereof  from  the 
Contractor  or  his  sureties. 

Before  acceptance  of  the  work,  the  Contractor  shall  file 
with  the  Department  of  Publio  Works  a  satisfactory  surety  bond 
in  the  amount  of  ^5,000  to  insure  the  fulfillment  of  the  terms 
of  this  guarantee  clause." 

You  have  asked  me  to  answer  the  questions  submitted 
by  you  in  the  order  hereinafter  set  forth. 

OPINION 

I 

Your  first  question  isi  Does  Exhibit  "A"  provide 
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substantlally  thati 

(a)  the  Contractor  shall  at  his  expense  remedy 

(1)  defects  in  the  work  included  in  the  contract 
The  answer  is  yes. 

(2)  defects  caused  by  him  to  surface  improvements 
not  in  the  contract.  The  answer  is  yes; 
limiting  such  defect  or  defects  as  may  be 
detected  within  one  year  after  completion 

of  the  contract. 

(b)  damage  in  subsurface  improvements  discovered 
within  two  years  from  date  of  acceptance  of  the 
contract.  Again  the  answer  is  in  the  affirmative. 

I  suggest  that  under  subdivision  (b)  of  Exhibit  "A" 
the  words  in  the  next  to  the  last  line  of  this  subdivision 
"defect  or  defects"  be  deleted  and  the  words  "disturbance  of  or 
damage  to  said  properties"  be  substituted. 

(o)  the  City  may,  under  certain  conditions,  remedy 
defects,  as  in  (a)  and  (b),  and  charge  the  cost 
to  the  Contractor?   Yes. 

(d)   the  liability  of  the  Contractor  and  of  his  Surety 
on  the  Bond  for  Faithful  Performance  on  account  of 
(b)  is  limited  to  IC7J  of  the  contract  cost,  but 
Exhibit  "A"  does  not  limit  any  other  right  the 
City  may  have  under  the  contract  or  otherwise? 

Under  the  language  used  In  Exhibit  "A"  the  City  would 
be  limited  to  recover  10^  of  the  contract  cost,  and  as  this  Is 
a  speolfic  condition  concerning  damage  to  subsurface  improve- 
ments it  would  be  the  amount  to  which  the  City's  measure  of 
damages  would  be  limited.   If  this  is  your  understanding  of 
what  you  desire  in  the  specifications  it  Is  properly  expressed. 
However,  for  the  sake  of  clarity  I  would  suggest  that  Instead 
of  using  the  words  "10$  of  the  contract  cost"  that  this  phrase 
be  used 1   "1($  of  the  contract  cost  of  all  work  to  be  done 
under  the  terms  of  these  specifications".  My  purpose  for  this 
is  that  the  words  "contract  cost"  may  be  construed  to  apply 
to  the  cost  of  the  repair  to  the  disturbance  or  damage.  Further, 
in  this  subdivision  I  would  suggest  that  you  insert,  following 
the  words  In  the  next  to  the  last  line  "on  account  of  such  , 
the  words  "disturbance  of  or  damage  to  City  improvements  and 
delete  the  word  "defects",  and  following  the  final  words  "con- 
tract cost"  the  words  be  added  "of  all  work  to  be  done  under 
the  terms  of  these  specifications". 

II 

Is  the  Surety  on  the  Bond  for  Faithful  Performance  liable 
to  the  City  for  any  failure  of  the  Contractor 
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to  perform  as  required  by  Exhibit  "A,M  and  oan  the 
City  recover  any  expense  Incurred  on  account  of 
such  failure  from  the  Surety? 

Yea,  that  Is  the  purpose  of  the  bond,  and  If  the 
contractor  failed  to  make  the  repairs  he  agreed  to  make 
it  would  not  be  a  faithful  performance  of  the  contract. 
Hence  the  liability  would  rest  on  the  contractor  and  the 
surety  for  payment  of  the  cost  of  disturbance  and  damages 
as  described  in  the  specifications. 

Ill 

Does  Exhibit  wB,n  if  Included  in  a  contract  in  addi- 
tion to  Exhibit  nAM  give  the  City  any  protection 
further  than  that  already  provided  by  Exhibit  "A"? 

This  language  does  not  add  anything  to  the  extent 
of  the  liability  of  the  contractor  or  the  surety  that  is 
not  already  covered  under  the  provisions  of  Exhibit  "A," 
with  the  exception  of  the  guarantee  clause  in  the  final 
paragraph  of  Exhibit  MB". 

IV 

Does  Exhibit  "B"  act  in  any  way  as  a  limitation  on 

Exhibit  "A"  If  both  are  included  In  a  contract? 

Yes,  it  Is  my  opinion  that  if  disturbance  or  damage 
to  subsurface  properties  occurred  the  contractor  could  wait 
for  a  10-day  period  before  proceeding  to  oorrect  the  damage 
done.   It  may  be  that  immediate  repairs  are  required;  that 
if  the  exigencies  of  the  oase  are  suoh  and  a  fair  attempt 
has  been  made  to  have  the  contractor  make  the  repairs  and 
does  not  do  so,  the  City  under  Exhibit  "A"  would  have  the 
right  to  do  the  work  and  charge  the  contractor  for  it. 

It  does  not  appear  to  me  that  the  conclusion  of  the 
language  suggested  in  Exhibit  "B"  strengthens  your  specifica- 
tions to  any  extent.   It  is  quite  conoeivable  that  the  damage 
done  may  exceed  the  $5000  specified.   If  you  are  of  the  opinion 
$5000  is  too  small  a  sum,  or  in  some  oases  too  large,  change 
the  10$  provision  contained  in  Exhibit  "A"  to  meet  the  needs 
In  each  case  in  accordance  with  what  you  deem  proper  .protection. 

Yours  truly. 
To 

Mr.  A.  D.  Wilder 
Director,  Department  of 

Public  Works  CITY  ATTORNEY 

(2) 
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February  28  1940 

SUBJECT t  Amendment  of  Section  71  is  Administrative 
in  Character  and  operates  for  fiscal  year 
1940-1941. 

Dear  Sir: 

your  letter  of  the  fifteenth  instant  states  that  the 
amendment  to  Section  71  of  the  Charter,  ratified  by  the  electors 
at  the  election  of  November  7,  1939,  was  approved  by  the  State 
Legislature  on  February  2,  1940, 

The  part  of  the  indicated  section  which  was  amended 
by  the  addition  of  the  underscored  language  now  reads  as  follows: 

n*  *  *  Pending  the  adoption  of  salary  standards 
as  in  this  charter  provided,  the  salary  and  wage  rates 
for  positions  subject  to  such  standardization  shall  be 
as  reoommended  by  the  officer,  board  or  commission 
having  appointing  power  for  such  positions  and  fixed 
by  the  budget  and  annual  salary  ordinance;  provided 
that  the  minimum  compensation  for  employees  subject 
TTo  the  Civil  Service  provisions  of  this  charter  shaliLbe 
not  less  than  Fifty  Cents  (50/Q  per  hour  nor  less  than 
one  Hundred  Six  Dollars  (srlQ6»00)  per  month;  and  pro- 
vided further  that  any  compensation  paid  as  of  January 
1st,  1931  to  an  incumbent  who  legalxy  held  a  position 
in  the  oity  and  county  service  at  that  time,  shall  not 
be  reduced  so  long  as  such  incumbent  legally  holds  such 
position.  No  compensation  other  than  the  minimum  as  in 
this  Section  provided  shall  be  increased  so  as  to  exceed 
the  salary  or  wa^e  paid  for  similar  services  of  like 
character  and  for  like  service  and  working  conditions 
in  other  city  departments  or  in  private  employments, 
nor  so  as  to  exceed  the  rate  fixed  for  such  service  or 
position  in  the  proposed  schedule  of  compensations  is- 
sued by  the  civil  service  commission  under  date  of  April 
9th,  1930,  except  as  such  proposed  schedule  or  compensa- 
tion is  amended  as  provided  in  this  charter,  or  extended 
by  the  civil  service  commission  to  include  classification 
not  included  therein." 

In  view  of  the  foregoing  you  desire  my  opinion  as  to 
whether  it  is  necessary  to  pay  the  declared  minimum  salary  for  the 
balance  of  this  fiscal  year,  that  1b,  from  February  2,  1940  up  to 
and  including  June  30,  1940,  or  does  the  amendment  even  though  now 
effective,  become  operative  starting  with  the  budget  for  the  fiscal 
year  1940*1941, 
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OPINION 

A  reading  of  the  ebove  quotation  indicates  that  the 
part  of  Section  71  first  amended  deals  solely  with  a  limited  period, 
namely,  "pending  the      lo&  Of  salary  standards  as  in  this  charter 
provided,  and  that  the  attending  language  is  a  proviso  qualifying 
the  preceding  e  xpreeeion,  which  j.n  .iieot  provides  a  floor  below 
which  salaries  and  wages  cannot  be  fixed  in  the  cases  of  a  certain 
olass  of  employees.   In  other  words,  It  Is  a  direction  to  officers, 
boards  and  commissions,  who  during  the  absence  of  a  salary  standard- 
ization recommend  salar;  rates,,  that  they  shall  not  fix  the 
compensation  of  civil  service  employees  at  a  figure  below  that  an- 
nounced in  the  amendment. 

The  very  fact  that  the  proviso  is  connected  to  and  modifies 
a  general  provision  of  the  section  which  Is  administrative  in  the 
preparation  of  a  budg©  t  and  salary  ordinance  establishes  without  ques- 
tion its  prospective  character.  Such  being  the  case,  the  operation 
of  this  part  of  the  amendment  is  of  necessity  directed  to  salaries 
and  wage  rates  to  be  fixed  for  the  fiscal  year  next  after  February 
2,  1940,  or  that  year  commencing  July  1,  1910,  and  not  the  present 
one. 

That  part  of  Section  71  amended  oy  the  insertion  of  the 
phrase  "other  than      ilninuia  as  in  this  Section  provided"  is  quite 
ambiguous.  If  the  construction  to  be  given  to  the  phraseology  in 
question  is  that  nn  increase  in  componsucion  from  an  amount  below 
the  minimum  to  the  minimum  i3  Intended,  and  this  is  the  only  reasonable 
construction  that  can  be  £lven,  then  It  must  be  held  that  the  raising 
of  the  pay  cannot  take  place  until  next  fiscal  year.  This  is  because 
the  opening  sentence  of  this  v ery  Section  71,  restricts  inoreases  in 
salaries  or  wages  to  the  year  in  which  definite  provision  is  made 
for  the  payment  of  the  same  in  and  by  the  adoption  of  the  annual 
budget . 

You  are,  therefore,  advised  that  the  amendment  to  Section  71 
is  administrative  and  requires  tJiat  in  the  future  preparation  of 
estimates  the  officers,  boards  and  commissions  charged  with  such  duty 
must  not  go  below  the  minimum  for  civil  service  employees  during  the 
time  up  to  the  adoption  of  salary  standards, 

liespectfully. 


CITY  ATTORNEY. 


Chief  Administrative  Officer, 

M 


mi 


March  1,  1940. 

SUBJECT:   In  Re,  Standardization  of  Salaries. 

Dear  Sirs: 

You  have  sent  to  me  a  Report  of  the  Civil  Service  Comm- 
ission containing  salary  standardizations  schedules  for  per  diem 
crafts  and  related  classifications.   The  report  is  made  to  you 
pursuant  to  your  Resolution  No.  801  (Series  1939),  wherein  you 
notify  the  Civil  Service  Commission  that  its  schedules  of  compensa- 
tions proposed  by  it  on  February  16,  1938,  has  been  rejected  and 
wherein  you  request  the  Commission  to  propose  a  schedule  of  compen- 
sations for  per  diem  crafts  employed  by  the  City  and  County  of  San 
truncisco  and  for  classifications  wiJ.ch,  in  its  judgment,  are 
directly  related  tiiereto. 

The  Civil  Service  Commission  lias  proposed  a  schedule  of 
classifications  for  per  diem  workers  in  the  several  crafts  and  has 
also  included  foremen,  sub-foremen  and  superintendents  who  have 
supervisory  jurisdiction  over  all  or  over  the  individual  crafts 
insofar  as  work  for  the  city  is  concerned.   You  ask  if  you  are 
bound  by  the  report  of  the  Civil  Service  Com.  ission  or  if  you  are 
privileged  to  omit  certain  of  the  crafts  from  standardization;   and 
also  if  you  can  aetermine,  irrespective  of  ci.e  recommendation  of 
the  Civil  Service  Commission,  whether  the  several  employments  for 
which  standardization  is  recommended  are  rolated,  or  whether  you  are 
bound  to  taice  the  recommendation  of  the  Commission. 

I  understand  the  question  has  been  raised  as  to  the  pro- 
priety of  making  a  partial  standardization  under  the  authority  of 
Section  151  of  the  Charter. 

OFIhi 


On  1'ebruary  8,  1937,  I  rendered  to  the  Civil  Service 
Commission  an  opinion  holding  that,  pursuant  to  the  provisions  of 
Section  151  of  the  Charter,  the  Civil  Service  Commission  had  the 
right  to  submit  to  the  Board  of  Supervisors,  from  time  to  time, 
salary  standardization  recommendat  ons  covering  a  group  of  related 
classifications. 

ftln.  on  June  17,  1938,  I  referred  to  my  former  opinion 
and  confirmed  it. 

.refore,  you  are  now  advised  that  your  Board,  upon  the 
recommendation  of  the  Civil  Service  Commission  has  the  right  to 
standardize  salaries  of  a  group  of  related  classifications  without 
standardizing  all  classifications. 
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Thls  bring*  us  to  the  present  recommendation  of  the  Civil 
Service  Commission  and  the  question  of  whether  the  Board  has  the 
right  to  determine  for  itself  whether  the  classifications  submitted 
by  the  Commission  are  related  one  to  the  other,  or  whether  the  Board 
is  bound  by  the  recommendations  of  the  Commission.   On  this  point 
I  direct  your  attention  to  Section  151  of  the  Charter  under  which 
you  are  now  proceeding  to  standardize  the  related  classificat  ons. 

It  is  provided  in  that  section  as  follows: 

"In  fixing  schedules  of  compensation,  as  in  this  sec- 
tion provided,  the  board  of  supervisors,  through  the  civil 
service  commission,  shall  cause  a  schedule  of  compensations 
to  be  proposed,  #  #  *  *  under  which  like  compensation  shall 
be  paid  for  like  service,  with  due  regard  to  the  seniority 
of  the  personnel  included  in  each  class,  and  with  regard 
also  to  other  compensations  in  the  city  and  county  service  not 
subject  to  salary  standardisation.   Such  compensations  shall 
be  not  higher  than  prevailing  rates  for  like  service  and 
working  conditions  in  private  employment  or  in  other  comparable 
governmental  organizations  in  this  state." 

The  same  section  gives  to  the  Board  the  right  approve, 
amend  or  reject  the  schedules  of  compensations  proposed  and  provides 

"that  any  proposed  amendment  by  the  board  of  supervisors 
shall,  before  adoption,  be  referred  to  the  civil  service 
commission  for  report  as  to  what  other  changes  ,  and  the  cost 
thereof  such  proposed  amendment  would  require  to  maintain  an 
equitable  relationship  with  other  rates  in  such  schedule." 

It  would  appear  from  Resolution  No.  801  above  mentioned 
that  your  iloarC   rejected  the  schedule  of  compensations  proposed  by 
the  Civil  Service  C  omnia  si  on  on  February  16,  1938,  and  that  you  now 
ask  for  the  standardization  of  the  compensations  of  certain  related 
groups.   I  direct  your  attention  to  a  portion  of  the  language  of 
Section  151  last  above  quoted  to  the  effect  tit  t  the  Board  of  Super- 
visors, if  It  offers  any     Iment  to  a  proposed  schedule,  the 
amendment  must  be  referred  to  the  Civil  Service  Commission  for  a 
report  as  to  what  other  changes  and  the  cost  thereof  the  proposed 
amendment  would  require  to  maintain  an  equitable  relationship  with 
other  rates  in  such  sehedule. 

It  would  therefore  appear  that,  unless  the  Board  offers 
an  amendment  to  the  proposed  schedule  of  the  Commission  -  that  is, 
by  changing  the  rates  of  compensations  reco  mended  by  the  Commission 
or  by  adding  classifications  which  have  not  been  included  in  the 
report  of  the  Commission  -  the  schedule  is  only  a  report  and  the 
Board  may  accept  the  recommendations  of  the  Commission  as  to  the 
several  classifications  being  related  one  to  the  other,  or  It  may 
decline  to  do  so  and  eliminate  such  classifications  as  it  (the  Board 
of  Supervisors)  deems  are  not  related  one  to  the  other. 
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Thia  right  cannot  be  arbitrarily  exercised.   Aa  the 
Civil  Service  Commission  has  full  power  to  classify  compensations 
without  interference  from  the  Board,  considerable  weight  should  be 
given  to  its  recommendations  on  standardization  but,  aa  I  have 
said,  these  recommendations  are  not  absolutely  binding  on  the  board 
and  it  may,  in  the  exercise  of  ita  sound  disroctlon,  eliminate 
classifications  from  the  proposed  schedule  without  reporting  back 
to  the  Commission.   But,  as  I  have  also  stated,  should  the  Board 
desire  to  fix  rates  of  compensation  different  from  those  recommended 
by  the  Commission,  or  to  include  classifications  not  included  in 
the  schedule  of  the  Commission,  the  matter  must  be  referred  back  to 
the  Commission  for  further  report. 


Very  truly  yours, 


CITY  ATTORNEY. 


To  the  - 

Board  of  Supervisors. 

Copy  to  - 

Civil  Service  Commission 


#1 
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Maroh  5,  1940* 


SUBJECT:  seizure,  Capture  and  Impounding  of 
Licensed  Dogs  by  >oputy  Found 


Keepers 

Gentlemen: 

Have  deputy  pound  keepers  the  right  to  seise,  capture  and 
impound  licensed  dogs  during  the  current  rabies  quarantine? 

OPINION 

I  an  informed  that  the  state  Department  of  Public  Health 
has  declared  a  rabies  quarantine  within  the  confines  of  the  city  and 
County  of  Son  Francisco,  pursuant  to  Section  1901  of  the  Health  and 
Safety  Code  of  California. 

I  am  further  informed  that  in  connection  therewith  the 
following  order  as  been  issued  by  the  ^tate  L>opartmont  of  Public 
Health: 

"Quarantine  is  defined  as  the  confinement  of  all 
dogs  and  cats  within  the  designated  areas  upon  the  pri- 
vate premises  of  the  owners  under  restraint  by  leash  or 
within  properly  constructed  enclosure,  except  that  per- 
sons over  the  age  of  15  years  shall  be  permitted  to  take 

oir  dogs  and  oats  on  the  public  streets  and  highways 
within  the  quarantine  area  when  such  animals  are  con- 
trolled by  suitable  leash  not  over  six  feet  in  length 
and  when  so  controlled  may  also  take  them  on  the  highway 
in  automobiles  within  the  quarantine  area  but  not  in  any 
bus,  or  other  public  conveyance;  except,  that  those  dogs 
and  eats  quarantined  as  rabies  contacts  and  confined  to 
their  premises  or  such  other  place  as  may  be  designated 
by  the  health  officer,  or  his  representative,  shall  not 
be  permitted  to  leave  the  designated  premises  upon  which 
they  are  confined.  Ouch  dogs  and  cats  quarantined  as 
rabies  contacts  shall  either  be  destroyed  or  quarantined 
for  a  period  of  three  months*  No  dog  or  cat  sliall  be 
taken  or  allowed  to  go  into  or  out  of  the  quarantine 
area,  exoopt  upon  presentation  of  a  written  permit  issued 
by  the  Health  Officer  of  San  Irancisco  or  issued  by  his 
representative  authorized  to  issue  such  permits •" 

Section  1907  of  the  Health  and  Safety  Code  of  California 
provides  as  follows: 


HB   • 


»2 


"Authority  to  kill  animals  found  on  highways, 
eto»  During  the  jjeriod  for  which  any  quarantine  order 
is  In  force  any  officer  may  kill  or  in  his  discretion 
capture  and  hold  for  further  action  by  the  atate  depart- 
ment any  animal  in  a  quarantine  area,  found  on  public 
highways,  lands,  and  streets,  or  not  held  in  restraint 
on  private  premises  as  specified  in  this  article •" 

While  normally  a  deputy  pound  keeper  wo  Id  not  be  considered 
an  officer,  I  an  of  the  opinion  that  the  term  "officer"  mentioned  in 
Section  1907  of  the  health  and  Safety  Code  includes  deputy  pound 
keepers,  thus  giving  deputy  pound  keepers  the  right  to  assist  in  en- 
forcing the  quarantine  order  of  the  State  department  of  Publio  Health 
and  giving  them  the  right  to  capture  and  hold  licensed  or  unlicensed 
dogs,  notwithstanding  the  provisions  of  .section  44,  Article  1,  Chapter 
V,  Imrt  II,  of  the  Municipal  code  of  the  City  and  Co\anty  of  San  Fran- 
cisco, providing  that  no  seizure  or  impounding  shall  be  made  of  any 
dog  having  around  its  neck  or  leg  a  license  tag  showing  that  such 
dog  is  duly  licensed  as  required  by  ordinance*  This  is  so  because 
of  the  fact  that  the  public  health  is  a  matter  of  general  concern 
and  is  not  a  municipal  affair*  Thus  the  state  law  controls  over 
any  local  ordinance* 


Kespectfully  yours, 


Society  for  the   Prevention  CITY  ATTORiraY 

of  Cruelty  to  Animals 


fll 
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March  6  1940 

SOB J i       artcr  amendment  increasing  salaries  of 
«  Captains  and  Lieutenants  be  cozies 
operative  on  July  iirst  following  adoption 

Gentlemen  j 

Tour  coausunloatlon  of  the  20t  ery,  r.  40, 

sate  In  full  a  letlai    arrested  to   •_  ider   A  abruary 

,   194C  ..in  persons  repreaeatL'^   tbo   Osiapaign  Conalttee 

for  iroposition  #9,  wherein  it   ic   suggested  to  you  that   Charter 
Aaisndnent  #4,   ratified  bj    th*  al  caber  7,   1  as 

been  y  the  legislature  of  the  State  of  California  by 

concurrent  resolution  on  February  2,   1C40. 

Insofar  as   the  aforesaid  correspondence  requests   that 
yom  males  provision  for  the  i«wiediate  parent  of  92$  ,  ,onth 

for  captains  and  $£*    •        per  month  lor  lieutenants   in  your  se   vice, 
rather  than  the  sums  of  $255.00  snd  $222. fcO,    respectively,   as  new 
paid,  by  calling  upon  the  Board  of  Supervisors  to  amend  the  annual 
salary  ordinance  and  the  annual  appropriation  ordinance,  you  desire 
my  opinion  as  to  the  question  when  the  changes  in  salary  of  the  two 
ranks   became  operative* 

o  r  j.  n  i  o  ■ 

The  described  Proposition  #9  is  an  a-ondaent  to  Section 
56  of  the   Charter,  wnich  ad  the  figures  following  the  rank     of 

captain  frees  |2*>20.00  to  and  t  oee  after  the  rank  of  lieu- 

tenant from»2670.00  to  $2880.00,   se   that   the  part  of  the  stated  see- 
on  altered  now   reads  in  this  manner: 


"The  annual  compensation  for  the  seve~al  ~anks   in 
the  department  shall  be  as  follows t  ♦  »  «|   captains, 
#9000}  lieutenants,   *2S20j  ♦  «  #" 

There  Is  no  question  but   that  the  related  amendment  be- 
came elf active  as  a  part  of  the  munlolpal  organic  law  on  the  2nd  day 
of  February,   1940,  when  the  State  Legislature  approved  the   same,   be* 
cause  the  Constitution  of  the  State  bo  provides.     But  due  to  the  fact 
that  the  language  of  the  amendment  makes  an  increase   In  the  annual 
compensation  to  be  paid  to  the  two  designated  typee  of  officers,  we 
munt   consider  the  expression  enunciated  in  another  section  of  the 
Charter  dealing  with  an  upward  modification  of  salary  in  order  to 
determine  when  the   change  snail  beeome  operative. 


Section  71  of   the   Charter  enunciates  a  restrictive 
control  ever  increases  in  salaries  when  it  provides  as  follows t 


"Ml  Increase*  In  salaries  or  wa  .as  of  offioeve 
and  employees  shall  b«  determined  at  the  tirae  oi   ttas) 


preparation  of  the  annual  budget  estimates  and  the  adopt. 
Ion  of  the  annual  budget  and  appropriation  ordinances, 
and  no  lncreaae  shall  be  effective  prior  to  the  fiscal 
year  for  which  the  budget  is  adopted*  e  »  •• 

Thus  it  is  seen  from  the  terms  of  the  above,  the 
increase  in  the  annual  salaries  of  the  two  ranks,  nastely,  captains 
and  lieutenants  in  the  Fire  iJopartaent,  cannot  became  effective 
before  the  fiscal  year  of  the  budget  adopted.  The  fiscal  year 
following  the  date  of  the  approval  of  the  Charter  Aaendatent  commences 
on  July  1,  1940  and  that  must  be  the  tine  at  which  the  increases 
alluded  to  become  operative  under  charter  mandate,  and  you  are  so 
ad' ised. 

lespe etfully, 


-~ — »£, 


.  ,•  cosotissioMSioV 
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March  11  1940 

SUBJECT;  i^oes  Section  19  subdivision  *¥*   and  "G" 

ly  to  Committees  of  the  Board  of  Supervisors, 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  to  whether  the  provisions  of  subdivision  "l "  and  "0"  of  Section  19 
of  the  charter  are  applicable  to  standing  or  special  committees  of  the 
Board  of  Supervisors, 

OPINION 

Section  19  of  the  Charter  provides  in  part  as  follows: 

"The  board  of  supervisors  and  each  board  and  commission 
appointed  by  the  mayor,  or  otherwise  provided  by  this  char- 
ter, shall  iiave  powers  an<j  duties  as  follows: 

a.   To  prescribe  reasonable  rules  and  regulations 
not  inconsistent  with  this  charter  for  the  conduct  of  Its 
affairs 

c.   To  establish  such  standing  or  special  committees 
as  it  shall  deem  necessary* 

f •   To  hold  meetings  at  regular  fixed  dates  and  at 
regular  mee tin/  places,  which  d>.tes  or  places  saall  not  be 
chan;  ed  except  as  in  the  manner  provided  by  section  10  for 
the  meeting  times  and  places  of  the  board  of  supervisors* 
All  such  meetings  shall  be  open  to  the  publio. 

To  hold  special  meetings  for  the      ises  and 
In  the  manner  provided  by  the  board  of  supervisors  by 
ordinance,  provided  that  no  matter  may  be  considered  at 
any  special  meeting  unless  specifically  designated  in  the 
notice  calling  such  special  meeting,* 

Section  10  of  the  Charter  Insofar  as  here  concerned  provides: 

"At  twelve  o'clock  noon  on  the  Oth  day  of  January 
next  following  their  election,  the  newly  elected  and  con- 
tinuing members  of  the  board  of  supervisors  shall  m   et  at 
the  legislative  chamber  in  the  City  iiall,  and  thereafter 
regular  meetings  shall  be  held  as  fixed  by  resolution.  « 
■ 

"The  meetings  of  the  board  shall  be  held  In  the  City 
Hall,  provided  that,  in  case  of  emergency,  the  board  by 
resolution,  may  designate  some  other  appropriate  place 
as  Its  temporary  meeting  place.   The  board  shall  cause  a 
calendar  of  the  business  scheoulec  lor  each  meeting  to  be 
published  and  shall  keep  and  publish  a  journal  of  its 
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proceedin/  s.  Notice  of  any  special  meeting  shall  be  pub- 
lished at  least  twenty-four  hours  in  advance  of  such  spec- 
ial meeting." 

From  a  reading  of  the  ab  ve  sections  of  our  Charter  it  is 
clear  that  subdivisions  "F"  and  "G"  of  section  19  oi  our  charter 
have  reference  to  meetings  of  the  Boar;  of  Supervisors,  as  distinguished 
from  meetings  of  standing  or  special  committees  of  the  Board  as  re- 
ferred to  in  subdivision     of  section  19.  Of  course,  the  time  and 
the  place  for  meetings  of  standing  or  special  committees  of  the  iioard 
may  be  made  subject  to  such  reasonable  rules  and  regulations  as  may  be 
prescribed  by  the  board,  pursuant  to  the  authority  granted  It  by  sub- 
divisions (a)  of  Section  19  of  the  charter. 

You  are,  therefore,  advised  that  While  the  provisions  of 
subdivisions  "F"  and  "g"  of  section  19  of  the  charter  are  not  applica- 
ble to  standing  or  special  committees  of  the  Beard  of  Supervisors, 
such  committees  are  subject  to  such  reasonable  rules  and  regulations 
as  may  be  prescribed  for  them  by  the  Board,  including  regulations 
affecting  their  tine  and  place  of  meeting* 


Respectfully  submitted 


ci**  Aflrofrimr 


BOA  HI*   OF    S  SOUS 

(Adelph  Uhl)  y 
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March  15,  1940. 


•T|  Can  r-oclaration  of  Policy  be 

submitted  at  Presidential  Primary 
Lection? 


Eear  Sirs: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows! 

"At  ahe  meeting  of  the  Joint  Corardttee  on 
inance,  Streets  and  Public  Utilities  held  Tuesday, 
March  12,  1940,  request  was  nac  e  that  your  office 
furnish  a  definite  legal  opinion  as  to  whether  or 
not  a  declaration  of  policy  with  reference  to  the 
employment  of  Charles  h.  Pur cell  as  Traffic  Engineer 
could  be  legally  submitted  to  the  people  at  the 
primary  election  on  May  7,  1940.   Sill  you  kindly 
furnish  the  legal  opinion  requested  in  tuM  for  the 
meeting  of  the  i-oard  of  Supervisors  Monday,  -^arch 

,  iwf40,  when  the  matter  will  be  up  for  consideration?' 


0  P  I  M  I  0 


Section  179  of  the  Charter  provides  t'nut  any  declar- 
ation of  policy  may  be  submitted  to  the  electors  in  the  manner 
provided  for  the  submission  of  ordinances*   The  same  section 
provides  that  any  ordinance  may  be  submitted  to  the  electors 
by  a  majority  of  the  Board  at  a  general  election  or  at  a 
special  election  called  for  the  purpose.   A  special  election 
may  be  called  on  the  date  of  the  presidential  primary  election 
and  consolidated  with  such  primary  election. 

Section  179  further  provides  that  any  ordinance  may 
be  proposed  by  one-t.  ird  of  the  Supervisors  or  by  the  J^ayor 
and  when  so  proposed  shall  be  submitted  to  the  electors  at  the 
next  succeeding  general  election.   Obviously  this  latter 
process  dealing  with  a  declaration  of  policy  cannot  be  used 
at  the  presidential  primary,  since  the  presidential  primary 
is  not  a  general  e lee tic  . 


- 


•e    c:  ... 

1    «1 
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In  view  of  the  foregoing,  It  la  my  opinion  that  a 
majority  of  the  Board  of  Supervisors  nay  submit  a  declaration 
of  policy  to  tx«  electora  at  the  presidential  primary  If  a 
special  election  is  called  for  this  purpose. 


Respectfully  submitted, 
CITtf  AT-AiriMK*. 


To  - 

The  Board  of  Supervisors. 


#3 
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March  15,    1940. 


CTi     In  Re,  Arnvi  of  Cc:  tract  for 
JUfv.  .  paene  fo< 

;:oue,  Gassier  .:eal 
I  arts  and  3an  ospital. 

PI 

I  a®  in  rt-ceipt  our  request  X  a.  vise  3 

as  to  your  accept  an;  but  the  lowest  bid  for 

ay  Kqulpaetit  for  febt  Lagune  a  Soae,   the  iiaaaler  Health 

i'ana  and  the  San  Francisco  Hospital,  also  direct  ay- 

attention   to  t  .^cestiOii  of   the  Controller  ti*st    this  equip- 

oent  should  be  handled  pursuant  to   tfce   provisions  of  "action 

■  Charter  r&thar  than  pursuant   to  the  provisions  of 
Section  95  'tor. 


I  understand   that  the  equipment  w.ioh  y©.*  are  pur* 

chasi  h  is  to  be   installed  by  the  person  su 

the  sane  is  standard  equipment  s;»c   so  designated  and   ecvertiss4 
for  in  the  specif  i catiors s  which  you  e   Install- 

ation of  this    equipment   in  these  cular   ccil<  True, 

the  equipment  is  standard  but  untfer  the  specifications  certain 
changes  were  to  be  ;.raue  therein  in  oKer  that   the  equipment 
she  .e  particular  needs  ctive  institutions. 

It  cssary  at  tills  tine  to  determine  whether 

a   -»atter  is  a  purchase  or  a  c -,-.  tract.        If  it  is  a  purchase, 
and  the  purchase  'aa   the  approval  of  tie   Purchaser  of  Supplies, 
it   copies  well  within   the  provisica  of  Section  8&  of   tie  Charter 
w  .ich  provic.es,  in  part,   as  fallow   : 

"Purchases  of  books,   aagasines  ami  periodicals 
ityr  the   library  departments,  works  of  art  for  zauseuas 
sue  .i  <r  articltu'  w_-   i.     .   •    a.  unusual  character  as 
lc  the   purfftWg  tfsTeof,   -aa-,   on   the   rclWacxids  t  \ 
of  a  departewnt  head  of  the  aaer, 

be  purchased  directly  by  said  department  heac'." 

There  can  be  no  question  in  anybody's  iiind  that  this 
particular  equlpTner.t  is    'an  article  or  thing  of  unusual  char- 
acter*  -   tbat  is,   it  is   eoxaet  .lng  that  ie  not  purchased  every 
day,   or  every  week,  or  every  mouth  in   the  on  i.-ary  activities 
of  t  e   Purchaser  of  Supplies  and   therefore  it  coa*ee  clearly 
within  the  exception  p  ed  lor   in  Section  08.        If  the 


#2 

Purchaser  of  Supplies  gives  his  consent  that  these  articles  may  be 
purchased  by  you  for  installation  in  the  buildings  above  mentioned 
you  are  well  within  your  rightm  in  calling  for  bids,  accepting  the 
same  and  making  the  purchase  of  the  required  articles* 

On  the  other  hand,  if  the  acquisition  of  this  equipment 
comes  within  the  provisions  of  Section  95  of  the  Charter  I  under- 
stand that  you  have  complied  with  these  provisions.   I  understand 
that  you  have  advertised  in  due  course  for  the  furnishing  of  the 
several  articles  aoove  mentioned  and  have  followed  the  procedure 
set  down  in  Section  95  of  the  Charter  and  in  Ordinance  No*  9*0871* 

Section  95  of  the  Charter  provides  that  where  the  lowest 
gross  price  is  not  accepted  and  a  contract  is  entered  into  with 
another  bidder,  written  reports  shall  be  made  to  the  Chief  Admini- 
strative Officer,  the  Mayor  and  the  Controller  giving  the  reasons 
for  the  failure  to  accept  the  lowest  bid.  This  provision  is  ampli- 
fied in  the  Contract  Procedure  Ordinance  herein  referred  to  and  this 
ordinance  provides  that  if  the  officer  or  department  head  empowered 
to  award  the  contract  believes  that  public  interest  would  be  best 
served  by  accepting  other  than  the  lowest  gross  price,  the  contract 
may  be  entered  into  with  another  bidder  and  reports  shall  be  made 
to  the  Chief  Administrative  Officer,  the  Mayor  and  the  Controller 
as  provided  for  in  Section  95  of  the  Charter. 

The  Purchasing  Procedure  Ordinance  (No*  9.0861)  contains 
a  similar  provision,  i,  e*  -  "Provided  that  if  the  Purchaser  of 
Supplies  believes  that  the  public  interest  will  be  best  served  by 
accepting  other  than  the  lowest  gross  prioe  or  unit  cost,  and  the 
contract  is  entered  into  with  another  bidder,  he  shall  make  written 
report  to  the  Chief  Officer,  the  Mayor  and  Controller,  with  the 
reason  for  failure  to  accept  the  lowest  bid.   Provided,  further  that 
all  contracts  shall  be  awarded  for  materials,  supplies  and  equipment 
and  contractual  services  to  the  lowest  reliable  and  responsible 
bidder  only  when  the  quality  of  the  product  offered  and  delivered  is 
considered*" 

It  would  therefore  appear,  both  from  the  provisions  of  the 
Charter,  as  well  as  from  the  Purchasing  Procedure  ordinance,  that  it 
is  not  compulsory  to  accept  the  lowest  bid. 

Such  is  the  general  law  upon  the  subject*  See  MoQUILLAN, 
MUNICIPAL  CORPORATIONS,  Vol.  3,  Section  1330,  where  the  writer  saysi 

"To  sum  up,  the  general  rule  is,  that  the  lowest 
bid  may  be  rejected  if,  in  the  exercise  of  an  honest  dis- 
cretion, another  seems  to  be  the  better  for  the  object 
to  be  accomplished." 
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The  Appellate  Courts  of  California  have  spoken  on  the  sub- 
ject as  follows  I 

"The  term  'lowest  responsible  bidder1  has  been 
held  to  mean  the  lowest  bidder  whose  offer  best  re- 
sponds in  quality,  fitness,  and  capacity  to  the  partic- 
ular requirements  of  the  proposed  work;  and  that  where 
by  the  use  of  these  terms  the  council  has  been  invest- 
ed with  discretionary  power  as  to  which  is  the  lowest 
responsible  bidder,  having  regard  to  the  quality  and 
adaptability  of  the  material  or  article  to  the  partic- 
ular requirements  of  its  use,  such  discretion  will  not 
be  interfered  with  by  the  courts  in  the  absence  of 
direct  averments  and  proof  of  fraud,   (2  Dillon  on 
Municipal  Corporations,  5th  ed. ,  sec,  811,  p.  1223, 
and  cases  cited,  )n 

WEST  v,  OAKLAND,  30  Cal.  App.556, 
at  page  560, 

Therefore,  I  am  of  the  opinion  that  if  it  should  be  con- 
cluded that  the  articles  specified  in  the  caption  of  this  opinion 
come  within  the  jurisdiction  of  the  Purchaser  of  Supplies, he  may 
surrender  the  right  to  purchase  them  to  your  department  and  you 
will  be  guided  by  the  provisions  of  Section  88  of  the  Charter  and 
the  Ordinance  regulating  the  Purchaser  of  Supplies,   You  have  the 
right  to  reject  the  lowest  bid  if  you  deem  the  acceptance  of  a 
higher  bid  to  be  for  the  best  interests  of  the  City. 

If  it  should  be  concluded  that  the  articles  specified 
come  within  the  jurisdiction  of  the  provisions  of  bection  95  of 
the  Charter,  the  provisions  of  that  section  and  the  Contractual 
Procedure  Ordinance  apply  and  again  you  may  accept  a  higher  bid 
when  you  deem  it  to  be  to  the  best  interests  of  the  City,   I 
would  advise,  however,  that  if  you  accept  anything  but  the  lowest 
bid,  you  make  report  to  the  Chief  Administrative  Officer,  the 
Mayor  and  the  Controller  setting  forth  your  reasons  for  such 
acceptance  and  also,  in  order  to  avoid  any  conflict  between  Sec- 
tions 88  and  95  of  the  Charter  in  relation  to  these  particular 
articles,  that  you  obtain  the  consent  of  the  Purchaser  of  Sup;  lies 
that  they  may  be  purchased  directly  by  your  Department,  This 
consent  may  be  indicated  by  his  approval  of  the  contract  or  by 
any  other  method  which  may  be  satisfactory  to  him. 

Respectfully, 

CITY  ATTORNEY 
Director  of  Public  Vaorks 

Copies  tot   Purchaser  of  Supplies 

Controller 
#1 
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March  16  1940 

SUBJECT:   Pensions  Based  on  Salaries  Attached  to 
Ranks  of  Lieutenants  and  Captains  in 
Fire  Department  Increased  when  Charter 
Amendment  Approved  by  State  Legislature. 

Gentlemen : 

Under  date  of  the  thirteenth  instant  I  informed  you  that 
the  amount  of  retire  aent  allowance  being  paid  to  lieutenants  and 
captains  of  the  Fire  Department  and  the  amount  of  death  pension  pay- 
able to  widows  or  children  of  deceased  member  of  the  said  department 
in  the  two  named  ranks,  are  to  be  Increased  in  an  amount  equal  to 
one-half  of  the  difference  between  the  salaries  paid  to  such  ranks 
before  and  after  the  charter  amendment  ratified  by  the  electors  of 
the  City  and  County  of  San  irancisco  on  November  7,  1939,  and 
approved  by  the  State  Legislature  on  February  2,  1940. 

^ou  now  state  that  section  amended,  as  aforesaid,  vrtiich  is 
numbered  36  in  the  organic  law,  just  changed  the  figures  following 
the  ranks  of  captains  and  lieutenants,  so  that  the  part  of  the  said 
soction  amended  reads  In  this  way: 

"  ««--**.  The  annual  compensation  for  the  sev- 
eral ranks  in  the  department  shall  be  as  follows: 
#■*#*;  captains,  &3000;  lieutenants,  ^2820;  *  *  *.M 

Bearing  in  mind  the  foregoing,  you  refer  me  to  the  language 
of  Section  169,  (a),  of  the  said  Charter,  reading  as  follows: 

"**#*.  Such  retired  member  shall  receive 
a  monthly  pension,  payable  throughout  his  life,  equal 
to  one-half  the  amount  of  the  salary  attached  to  the 
rank  held  by  him  three  years  prior  to  the  date  ofhis 
retirement  hereinafter  referred  to  as  •pension1  In  this 
and  the  following  sections}  *  *  •  ■*.", 

and  also  to  the  terms  of  subdivision  (b)  of  the  same  section,  expressed 
in  this  fashion: 

"****.  First,  should  the  decedent  leave  a 
widow  *  *  *  *,  his  widow  shall,  as  long  as  she  may  live 
and  remain  unmarried,  be  paid  a  monthly  pension  equal 
to  one-half  of  the  salary  attached  to  the  rank  held  by  the 
decedent  at  the  time  of  his  said  injury  provided,  however, 
that  s  ould  said  widow  die,  leaving  a  child  or  children 
under  the  age  of  sixteen  years,  said  pension  shall  continue 
to  such  child  or  children  collectively  until  the  youngest 
child  arrives  at  the  age  of  sixteen  years." 
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and  request  my  opinion  as  to  whether  the  stated  increase  in  the  quo- 
ted benefits  become  operative  on  the  effective  date  of  the  amendment 
or  on  July  1st,  1940,  the  commencement  of  the  next  fiscal  year, 

OPINION 

The  amendment  to  Section  36,  as  set  forth  hereinabove, f ixed 
the  salary  attached  to  the  rank  of  lieutenant  at  £2820  per  year,  and 
the  salary  attached  to  the  rank  of  captain  at  -&3000  per  year. 

In  each  of  the  subdivisions  of  Section  169,  outlined  above, 
namely,  (a)  and  (b),  it  is  seen  that  the  pension  or  death  allowance, 
as  the  case  may  be,  is  on  a  monthly  basis,  that  is  to  say,  the  pay- 
ment of  the  benefit  installment  successively  becomes  due  each  and 
every  month  during  which  the  conditions  exist  upon  which  the  allow- 
ance is  granted. 

The  very  definite  expression  for  the  time  of  payment,  that  is, 
monthly-  and  the  method  of  admeasuring  the  Indicated  benefit,  namely, 
on  the  "salary  attached  to  the  rank"  instead  of  the  "salary  paid  or 
payable  to  the  rank",  lead  me  to  the  conclusion  that  the  persona 
enjoying  the  pension  and  death  allowance  are  to  receive  the  above 
set  out  increase  starting  with  the  month  of  March,  1940,  and  you  are 
so  advised. 

Respectfully, 

City  Attorney 


Retirement   Board 
#6 
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Maroh  IB,   1940 


SUBJECT!      lyeraand  of  Supervisors  to  Investigate 

Municipal  Railway  need  not  be  complied 
with. 


Dear  sirt 

The  Board  of  Supervisors  passed  Resolution  No*  815 
(Series  of  1939).     The  resolution  demands  that  the   Public 
Utilities  Commission  Investigate  the  transportation  service 
rendered  by  the  l^unlclpsl  Railway  throu^hsMl  San  Francisco  and 
to  report  the  Commission's  finding     to  the  Board  within  thirty 
days  froa  the  passage  of  the  resolution,  with  definite  recom- 
mendations for  Improvement. 

You  have  asked  me  whether   It   is  necessary  for  the 
Commission  to  comply  with  the  resolution  referred  to* 

OPINION 

First,  I  advised  the  Board  of  Supervisors  on 
September  27,  1937,  in  an  opinion,  and  second,  In  an  opinion 
on  December  22,  1939,  addressed  to  you  and  a  carbon  oopy  to 
the  Controller,  outlining  the  powers  of  the  Board  over  the 
and  conduct  of  utilities. 


I  have  reviewed  these  opinions  and  believe  they  are 
correct,  the  substance  of  them  being  that  under  Section  121 
of  the  Charter  the  Public  Itlllties  Commission  has  charge  of 
the  construction,  management,  supervision,  maintenance,  ex- 
tension, operation  and  control  of  all  public  utilities. 

Section  22  of  the  Charter  provides  that  the  Board 
of  Supervisors  nor  its  committees  nor  any  of  its  members 
•hall  "dictate,  suggest  or  interfere  with  appointments,  pro- 
motions, compensations,  disciplinary  actions,  contracts* 
requisitions  for  purchases  or  other  administrative  rccoragndatloqa 
or  actions  of  the  chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or  under  the  re- 
spective boards  and  commissions.  The  board  of  supervisors,  and 
each  board  or  commission  relative  to  the  affairs  of  its  own 
department,  a'  all  deal  with  administrative  matters  only  in  the 
manner  provided  by  this  charter,  and  any  dictation,  suggestion 
or  interference  herein  prohibited  on  the  part  of  any  super- 
visor or  member  of  a  board  or  commission  shall  constitute 
official  misoonduotj  *  *  *•* 

view  of  the  previous  opin'ons  that  I  have  rendered 
on  a  similar  query  as  h«re  presented  and  other  earlier  than  those 
referred  to,  it  Is  my  conclusion  the  Board  of  Supervisors  aoted 
beyond  its  authority  when  it  passed  Resolution  No.  815,  es  under 


. 
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the  terms  of  the  re sol  t Ion  you  are  demanded  to  make  definite 
recommendations  for  1  rnproveraent  of  the  Municipal  Railway  ser- 
vice, which  is  wholly  an  administrative  matter  exclusively  within 
the  jurisdiction  of  the  Public  Utilities  Commission. 

Yours  truly, 

J.  O'TOCfcE,  city  Attorney 

By 


Mr,  B.  0.  Cahill 
Manager  of  Utilities 


(2) 
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March     19     1940 


WBJ^CT  x      0 
Uar  31r: 

This  will  acknowledge  your  recent   request  wherein  you 
as.t  lor  en  opinion  as   to  whether  or  not  a  one  story  Class   MAW 
hospital  unit   containing  six  bed  rooms  and  a  sun  room  on  the  roof 
over   the  seventh  story  of  the  460  Sutter  Building,   an  office  build- 
ing,   Is  permissible, 

OPIIIOI 

Article  tt,  Section  50,  of  the  Building  Code  (Municipal 
Code)  provides  in  ;art: 

"Office  building  means  a  building  divided  into  rooms 
Intended  and  used  for  of 1  ice  purposes  and  no  part  of 
which  shall  be  used  for  living  purposes,  except  by 
the  Janitor  and  his  family." 

The  intent  of  the  law  as  to  what  occupancies  may  be  had 
in  an  office  building  seems  very  clear,  and  you  are  accordingly 
advised  that  such  an  occupancy,  as  referred  to  In  your  communication, 
to-wit:  a  hospital  unit,  is  not  permissible  in  office  buildings. 


Yours  very  truly, 


City  Attorney 


lit.   J.  C.  Geiger, 
L-irector  of  Public  Health, 

7 
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March  28,  1940 


SUBJECT I   Lombard  and  Kearny  Street 8 
Building  Permit. 

Dear  Sin 

You  have  asked  me  Is  It  proper  to  gr  >nt  a  permit 
to  the  builders  of  the  apartment  house  on  the  northeasterly 
corner  of  Lombard  and  Kearny  Streets  where  bay  windows  will 
extend  a  short  distance  Into  the  side  yard.  This  side  yard 
provides  a  space  of  six  feet  between  the  property-line  of 
the  apartment  house  and  the  adjoining  property. 

OPINION 

At  the  time  the  above  problem  was  presented  to  you, 
you  were  not  supplied  with  a  copy  of  that  certain  deed  from 
Mary  B«  McCrea,  et  al.  to  Marlon  R.  Ghlrardelll  and  James 
C*  McCandless,  which  deed  Is  dated  September  8,  1939,  and 
recorded  In  Volume  3486  of  Official  Records  of  this  city  and 
county  at  page  494.  The  grantors  In  this  deed  are  the  owners 
of  the  property  to  the  east  of  the  site  conveyed  and  were 
such  owners  at  the  tine  of  the  execution  of  the  deed*   Tn  the 
deed  referred  to  there  appears  the  following  reservation 
of  a  perpetual  easements 

" TOGETHER  with  and  as  an  appurtenance  thereto,  a 
perpetual  easement  of  right  to  light,  air  and  view 
over  and  upon  the  real  property  next  hereinafter 
described  and  designated  as  » Parcel  A*  to  the  extent 
that  such  light,  air  end  view  will  be  received  and 
enjoyed  by  limiting  any  structure,  fence,  tree  or 
shrub  upon  said  Paroel  A,  or  any  part  thereof,  to 
a  height  not  extending  above  a  horizontal  plane 
16  feet  vertically  above  the  present  level  of  Lombard 
Street  at  a  point  In  the  Northerly  curb  thereof  dis- 
tant thereon  62  feet  Easterly  from  the  Easterly  line 
of  Kearny  Street,  except  that  any  Inclined  roof 
similar  to  that  now  forming  part  of  the  present 
building  on  said  Parcel  A  may  extend  up  to  but  not 
beyond  a  horizontal  plane  which  Is  20  feet  vertically 
above  said  point  In  the  Northerly  line  of  Lombard 
Street." 

"Paroel  AM  referred  to  Tn  the  above  easement  descrlhes 
the  property  to  the  east  of  the  proposed  apartment  house  site. 

Prom  the  plans  submitted  It  appears  that  none  of  the 
bay  windows  sought  to  be  constructed  are  less  than  16  feet 
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vertically  from  the  present  level  of  Lombard  Street.   If  you 
are  satisfied  that  the  latter  statement  is  correct  I  am  of 
the  opinion  there  would  be  nothing  to  Inhibit  your  granting 
the  permit  allowing  the  construction  of  the  bay  windows  In 
question,  In  view  of  the  perpetual  easement  granted  to 
rrhlrardelll  and  Mc landless  of  not  only  light  and  air,  but 
also  as  to  view* 

The  conclusion  reached  In  this  opinion  is  based 
largely  upon  the  intention  of  the  Building  Laws,  plus  the 
physical  fact  that  to  the  east  of  the  property  adjoining 
the  proposed  apartment  house  site  Is  a  rock  cliff  that  has 
a  virtual  sheer  drop  of  170  feet. 

It  Is  to  be  understood  that  this  opinion  applies 
only  to  the  facts  submitted  In  the  instant  case,  due  to 
the  surrounding  terrain  and  the  granting  of  the  perpetual 
easement • 

Finally,  you  are  advised  that  If  all  other  regulations 
are  complied  with  you  are  at  liberty  to  grant  a  permit  to 
construct  the  contemplated  apartment  house  with  the  bay 
windows  placed  as  indicated  on  the  plans  submitted. 

Yours  truly, 
JOHN  J.  0' TOOLE,  C* ty  Attorney 


By 


To 

Homer  P.  Thyle,  Lsq. 

Chief  Inspector,  Dept.  of  Public  Health 
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. 


3127 


rch  29   1940 

*Pt   Right  of  City  and  County  of  San  i  ^ancisco 
to  Enter  Upon  and  Approach  from  the  Surface 
of  the  Ground  to  k  iish  any  Necessary 

Repairs,  Alterations  or  reconstruction  when 
a  Fee  Simple  Absolute  Title  Exists. 

Dear  Sir: 

This  oil  ice  Is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

U  E  S  T 

"Attac  ed  are  copies  of  documents,  together  with 
a  copy  of  Plan  T-9-31,  pertaining  to  procedure  whereby 
certain  street  areas  wore  acquired  by  judgment. 

As  shown  on  the  map  and  mentioned  in  the  judgment, 
a  subsurface  easement  for  an  existing  b»9"  sewer  was 
conveyed  to  the  City  al<>     >n/)er  Avenue  and  Mendell 
Street*  The  exact  wording  for  the  subsurface  easement 
is  as  follows t 

•A  subsurface  easement  for  a  L'9" 
diameter  concrete  sewer,  the  center 
line  of  said  easement  being  particu- 
larly described  as  follows  •  •  •  •' 

I  desire  your  opinion  as  to  what  rights  the 
City  has  in  connection  with  the  operation  and  mainten- 
ance of  this  sewer,  to-wlt:  Can  the  City,  If  and  when 
necessary,  enter  upon  and      ach  from  the  surface  of 
the  :  rounci  and  accomplish  any  necessary  repairs,  alter- 
ations or  reconstruction,  and  is  It  incumbent  on  the 
owners  of  the  j>roperty  to  keep  the  surface  of  the 
ground  aoove  the  sewer  clear  of  all  obstruction,  for 
the  above-mentioned  purposes. 

I  inay  mention  that  there  are  existing  manholes 
on  the  sewer  reaching  to  the  surface  of  the  ,  round  which, 
in  the  ordinary  operation  of  sewer  maintenance,  nust  be 
accessible." 

Attached  to  your  communication  was  a  copy  of  a  judgment 
in  case  No*  39632,  which  indicates  that  the  court  found  that  the 
Jity  and  County  of  San  l-runcisco  was  "the  owner  in  foe  simple 
absolute  and  in  the  actual  and  peaceable  possession  of  the  described 
property." 


•8- 


OPINION 


Our  Appellate  Courts  have  held  that  the  owner  of  property 
subject  to  an  easement  may  use  his  property  in  any  manner  and  for 
any  purpose  not  inconsistent  with  a  full  and  free  enjoyment  of  the 
easement* 

*Y  v.  CITY  OF  HGLLV 
161  Cal.  427; 

Hff  v.  .iAHT,  149  Cal.  722j 

15  L.R.A.  (-^.S.)  904. 

It  has  also  been  held  that  the  owner  of  the  easement  has 
the  ri'-ht  to  enter  upon  the  servient  tenement  and  make  repair  and  to 
co  such  things  as  are  necessary  for  the  full  exercise  of  the  ri^ht  tut 
this  right  may  be  exercised  only  when  necessary  and  in  such  a  reason- 

■  manner  as  not  to  needlessly  Increase  the  burden  upon  the  servient 
tenement • 

H  v.  A011,  108  Cal.  517; 
■Hfil  10  K  /.'  -A   G  KfAU  v.  RS  ■  Lttt 
1  :al.  6€ 

.  v.  S  [SON  CO, 

77  Cal.  App.  328 | 

L  v.  WAKRINO, 
40  Cal.  App.  127. 

It  will  be  noted  from  the  above  that  the  City  and  County  of 
San  *  ran cisco  may  enter  upon  the  premises  described  above  to  make  any 
necessary  repairs,  alterations  or  reconstruction,  as  Ion;  as  the  means 
used  are  reasonable.   It  would  be  a  question  of  fact  as  to  whether  the 
owners  of  the  property  need  keep  the  surface  of  the  ground  above  the 
sewer  olear  of  all  obstruction.  If  it  be  possible  for  the  owners  of 
the  property  to  which  the  easement  attache*  to  use  the  surface  in  a 
manner  not  inconsistent  with  the  sub-surface  easement  they  would  clearly 
be  entitled  to  do  so* 

You  are,  therefore,  advised  that  the  sub-surface  easement  as 
described  entitles  the  City  and  County  to  enter  upon  and  approach  frost 
the  surface  of  the  /round  to  make  any  necessary  repairs,  alterations  or 
reconstruction,  and  the  owners  of  the  property  may  use  the  surface  of 
the  ;  round  in  any  manner  not  inconsistent  with  the  full  and  free  enjoy- 
ment of  the  sub-surface  easement. 

upoot fully  submitted. 

Director  of  Public  Works  

n  Iff  AW.-.KriY 
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April      4,      1940 

J  CTt  Procedure  to  bo  Followed  In  Awarding 

Gontract  for  Modernization  of  Lighting 
Facilities  in  Golden  Gate  Park, 

Gentlemen t 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows  t 

at 

"At  a  postponed  mooting  of  the  board  of  Park 
Commissioners  held  February  29,  1940,  the  matter  of  the 
domination  of  the  lighting  facilities  in  Golden  Gate 
Park  was  discussed  at  some  length,  and  inasmuch  as  the 
Pacific  Gas  &  electric  Company  was  the  only  concern  in 
the  city  who  could  perform  the  proposed  work,  the  Sec- 
retary was  instructed  to  enlist  the  aid  of  the  City 
Attorney  in  drawing  up  a  resolution  requesting  the  board 
oi  Supervisors  to  waive  the  required  procedure  in  this 
instance  in  calling  for  competitive  bids  and  permitting 
the  award  of  this  contract  to  the  Paciflo  Gas  &  Elec- 
tric Company  at  an  estimated  cost  not  to  exceed 
$125,000.00." 

OPINION 

In  view  of  the  law  concerning  this  subject  matter  I  shall 
consider  the  foregoing  to  be  a  request  for  an  opinion. 

Section  95  of  the  Charter  of  the  City  and  County  of  San 
rrancisco  provides  that  when  the  expenditures  for  any  public  work 
or  improvement  exceeds  $1,000.00,  it  shall  be  done  by  contract  and 
after  competitive  bidding. 

HCQUILLIH'S  MUM1CIPAL  CORPORATION,  2nd  Ed.,  Vol.  3,  page 
859,  uses  the  following  language t 

"Requirement  for  competitive  bidding  as  mandatory. 
The  requirement  of  competitive  bide Ing  in  the  letting  of 
municipal  contracts  is  uniformly  construed  as  mandatory 
and  jurisdictional  and  non-observance  will  render  the 
contract  void  and  unenforoible.  Under  such  restriction 
a  fair  opportunity  must  be  given  for  free  competition. 
Ho  scheme  or  device,  promotive  of  favoritism  or  unfair- 
ness or  which  impor.es  limitations,  not  applicable  to 
all  bidders  alike,  will  be  tolerated. 

«  *  o  *  • 

"and  where  there  is  a  statute  or  oharter  pro- 
vision exacting  oompetltlve  bidding,  the  municipality 


provide  by  ordinance  that,  for  a  certain  kind  of 
work,  the  contractor  shall  be  ;>aid  a  fixed  price  with- 
out reference  to  any  proposals  or  bidding •" 

See  also; 

ABTHUR  w.  WTALOKe,  27  Cal.  APP*  VUEj 
CLIHTC*  COHSf  .  CO*  v.  CLAY,  94  Cal.  App.  625; 
CITY  MIISOV.  CO.  v.  BROmaiICK,  125  Cal.  139. 

The  ease  of  ZOTTIttJf  v.  3AH  FRANCI  :C0,  20  Cal.  96,  la  con- 
aldored  tho  leading  case  on  this  subject.  Tiyo   court  Jtde  the 
following  declaration  on  page  102 1 

•The  mode  In  which  alone  they  could  bind  the 
corporation  by  a  contract  for  the  i  ...iroverjent  of  city 
property  wee  prescribed  by  the  charter,  and  no  validity 
oould  be  given  by  tluen  to  a  contract  nede  In  any  other 
The  rule  is  general  and  applies  to  the  oorpo- 
authorlties  of  all  municipal  bodies;  where  the 
In  which  their  power  on  any  given  subject  can  be 
exercised  Is  prescribed  by  their  charter,  the  mode  must 
be  followed.  -lie  node  in  such  eases  constitutes  the 
treasure  of  the  power.  Thus,  where  authority  is  conferred 
to  sell  property,  with  a  claim©  tliat  t":ie  sale  shall  be 
aside  at  public  auction,  the  uode  prescribed  la  essential 
to  the  validity  of  tlie  sale;  Indeed,  there  is  no  power 
to  sell  in  any  other  way.  Aside  fron  the  mode  designated, 
there  is  a  went  of  all  power  on  the  subject.  This  is 
too  obvious  to  require  argument,  and  so  are  all  the  ad- 
judications. Thus,  in  Head  v.  The  Providence  Insurance 
Company,  (2  c ranch,  156)  Mr.  Chief  Justice  Marshall,  in 
s  peal  ring  of  bodies  which  "»ve  only  a  legal  existence, 
says:   'The  act  of  incorporation  is  to  thou  an  enabling 
act;  it  gives  them  ell  the  power  they  possess;  it  en- 
ables them  to  contract,  end  when  it  prescribes  to  tliem 
e  mode  of  contracting,  they  -rust  observe  t)ie  mode,  or 

and  Trust  Co*  v.  Carroll,  6  ^arb.  649;  The  Hew  York 
ire  Insurance  co.  v.  ''ly,  5  Conn.  568.)" 

You  are  therefore  adviaed  that  the  contract  which  you  men- 


* 


tionad  in  your  requoat  for  an  opinion  uuat  be  awarded  aftor  com- 
petitive bidding,  as  required  by  ^octicn  95  of  tfee  Cbarter. 

Beapeetfully, 

CITY  ATT0R8BY 
Perk  Ceneieeion 
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April  15   1940 

JECT:  Licensing  of  Pin-tiall  Game  i-evices 
and  Meehanically  Operated  Musical 
Instruments. 

Gentleman : 

This  office  is  in  receipt  of  your  request  for  an  opinion 
concerning  whether  Section  110,  Article  2,  Part  III,  of  the  Municipal 
Code  can  be  utilized  for  the  purpose  of  licensing-  pin-ball  game 
devices,  such  as  are  maintained  for  the  use  of  the  public  in  cipar 
stands)   and  mechanically  ocerated  rrusical  Instruments  such  as  are 
maintained  for  the  use  of  the  public  in  cocktail  lounges,  restaurants 
and  similar  establishments* 

OPINIOI 

Section  110  referred  to  in  your  request  for  an  opinion  is 
entitled  "Cycloramas  and  Other  Amusements"*  This  section  deals  with 
the  licensing  of  roller  and  Ice  skating  rinks,  revolving  wheels, 
chutes,  toboggan  slides,  museums,  panoramas,  cyoloramas  and  other 
amusements* 

A  fair  reading  of  this  section  indicates  that  It  was  passed 
for  the  turpose  of  covering  large  scale  operations  and  was  not  de- 
signed to  cover  individual  devices,  such  as  p'.n-ball  game  devices 
and  meclianically  operated  musleal  Instruments*  The  only  possible 
paragraph  which  mirht  be  construed  to  cove?  the  items  In  question  here 
is  the  foil owing i 

"Every  person,  firm  or  corporation  maintaining  or 
conducting  any  museum,  panorama  or  cyclorama  where 
an  admission  fee  is  charged,  or  phonograph  parlor, 
or  any  collection  of  machines  operated  for  the 
entertainment  or  amusement  of  the  public,  shall  uay 
a  license  fee  of  Fifty  ($50.00)  Dollars  per  quarter." 

This  para;  raph  was  enacted  on  May  28,  1905  for  the  first  time 
and  has  never  been  substantially  changed.   It  was  apparently  designed  to 
cover  amuser.ont  parks  and  the  old  type  of  penny  arcade  where  a  large 
collection  of  machines  was  maintained  for  entertainment  or  amusement* 
The  very  fact  that  the  expression  "collection  of  machines"  is  used  would 
indicate  this*  Moreover,  the  expression  "collection  of  machines"  is  so 
ambiguous  as  to  prohibit  the  enforcement  o.t  this  ordinance  in  oourt, 
since  it  is  impossible  to  ascertain  h*  many  machines  constitute  a 
collection* 

It  is,  therefore,  my  opinion  that  the  section  coes  not  cover 
pin-ball  game  devices  and  mechanically  operated  musical  instruments,  and 
was  never  intended  to  cover  suoh  devices* 

Uncer  these  circumstances  I  suggest  that  if  pin-ball  fame 
devices  and  mechanically  operated  musical  instruments  are  to  be  licensed 
a  new  ordinance  should  be  adopted  specifically  covering  them, 

espectfully  submitted, 


TAX  C  ____™__^__ 

*5  City  Attorney 


.     . 
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April  19,  1940. 


SUBJECT:  Grant  of  Funds  to  aid  In  the  Support 

of  the  Golden  Gate  International  Exposition. 


Lear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"I  have  at  hand  a  copy  of  your  opinion  of 
November  21,  1939,  directed  to  the  I^ayor  and  the 
Board  of  Supervisors,  dealing  with  the  general 
power  of  the  City  and  County  of  San  Francisco  to 
provide  funds  for  exposition  purposes.   i.owever, 
I  am  now  desirous  of  obtaining  your  opinion  con- 
cerning the  following  specific  questions:   (1)  Is 
the  proposed  ordinance  entitled  "Authorizing  funds 
to  aid  In  the  support  of  the  *-oluen  Gate  Inter- 
national Exposition"  valid?   (2)  Can  the  sum  of 

-0,000.00  be  appropriated  by  the  ^oaru  p{  Super- 
visors to  carry  out  the  terms  and  provisions  of 
said  ordinance,  in  view  of  the  fact  that  the  r>oard 
of  Supervisors  heretofore  levied  a  special  tax 
pursuant  to  Section  4056b  of  the  Political  uoue 
and  the  money  so  raised  still  remains  unexpended?" 

OPIKIOH 

It  is  a  matter  of  common  knowledge  that  the  San 
Francisco  Bay  Exposition  (a  non-profit  corporation)  is  In  the 
process  of  collecting,  preparing  and  maintaining  an  exhibition 
of  the  prouucts  and  inuustries  of  this  City  ana  County  under 
the  name  of  Golaen  Gate  International  Exposition  to  be  held  on 
Treasure  Island  in  this  City  and  County. 

Section  40b6b  of  the  Political  Code  authorizes  a 
special  four  cent  tax  on  each  4lOC«°0  of  taxable  property  to 
be  levied  by  the  i-oard  of  Supervisors  for  two  purposes,  one 
purpose  being  described  in  that  section  as  follows: 

"  *  *   *  for  the  purpose  of  creating  a  fund  to 
be  used  for  collecting,  preparing  and  maintaining 
an  exhibition  of  the  products  and  industries  of  the 
county  at  any  domestic  or  foreign  exposition;  *  *  *" 
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Section  2  of  the  Charter  of  the  City  and  County  of 
San  Francisco  provides  further  powers  to  the  City  and  County 
among  which  is  the  following  j 

"The  power  to  make  and  enforce  all  laws,  ordin- 
ances, and  regulations  necessary,  convenient  or  in- 
cidental to  the  exercise  of  all  rights  and  powers  in 
respect  to  its  affairs,  officers  and  employees,  and 
shall  have  all  rights  and  powers  appropriate  to  a 
county,  a  city  and  a  city  and  county,  subject  only  to 
the  restrictions  and  limitations  provided  in  this 
charter,  including  the  power  to  acquire  and  construct 
plants,  works,  utilities,  areas,  highways  and  institu- 
tions outside  the  same,  and  the  exercise  of  functions 
or  maintenance  and  operation  of  the  same,  and  the 
exercise  of  functions  or  maintenance  of  service  outside 
the  boundaries  of  the  city  and  county,  including  the 
expenditure  of  funds  tnerefor  through  any  agency*   The 
specification  or  enumeration  in  this  charter  of  partlc- 
ular  powers  shall  not  be  exclusive •" 

In  connection  with  your  queries,  I  refer  to  the  case 
of  Daggett  v.  Colr;an,  State  ControlJer.  92  Cal.  53.   This  case 
case  dealt  with  the  right  of  the  State  to  make  an  appropriation 
for  the  World's  Fair  of  1892.   In  this  case  the  Supreme  Court 
held  that  an  appropriation  for  a  public  use,  and  the  maintenance 
of  an  exhibition  of  the  products  of  the  State  falls  within  the 
legitimate  authority  of  the  state  government,  and  what  is  for 
the  public  good,  and  what  are  public  purposes,  are  questions 
which  the  legislature  must  decide  upon  Its  own  judgment,  In 
respect  to  which  it  is  vested  with  a  large  discretion  which 
cannot  be  controlled  by  the  courts,  except  perhaps  where  its 
action  is  clearly  evasive.    Its  authority  is  not  llulted  by 
necessity,  but  it  may  make  expenditures  to  subserve  the  public 
welfare. 

What  is  true  of  the  State  of  California  applies  with 
equal  force  to  the  City  and  County  of  San  Francisco. 

I  also  airect  your  attention  to  the  case  of  Los 
Angeles  Cas  :>.  Electric  Cor 'p.  v.  Los  Angeles.  18b  Cal.  507, 
wherein  the  Supreme  Court  held  fnat  Section  31  of  Article  IV 
of  the  Constitution  Is  a  limitation  upon  the  power  of  the  State 
legislature,  and  has  no  application  to  a  city  operating  under  a 
freeholders'  charter,  which  is  subject  only  to  the  restrictions 
and  limitations  provided  in  its  charter,  and  with  respect  to 
other  matters  it  is  subject  to  and  controlled  by  general  laws. 


-3- 


Because  of   the  fact  that  the  provisions  of  Section 
4056b  of   the  Political  Code  grant  the  Board  of  Supervisors 
authority  as  aforesaid,  and  in  view  of   the  provisions  of 
Section  2  of   the  Charter  which  provides  for  the  expenditure 
of  funds   through  any  agency.    I  am  of   the   opinion  that   the 
City   and   County  of   San   frahclsco,    through  the  Board  of  Super- 
visors and  the  ^ayor,   has   the  power  to  males  the  grant  contem- 
plated "by  the  ordinance   and  to  appropriate   the   sum  of 
$20,000,00  to   the  San  l-rancisco  Bay  Exposition,   a  non-profit 
corporation  which  will   conduct   the  Golden  Gate   International 
Exposition  in  1940,    since   said  Exposition  corporation  is 
undoubtedly  an  adequate   agency  under   the  Charter  provision. 


Respectfully  submitted, 


CITY  ATT 


To  the   - 
Controller. 
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April  24,  1940. 


SOBJL.CTi      1  ,   Request  oX  .^rand  Jury   to  be 

Acvised  8s    to   trie  ic^et    of  Contr 
to  exjtioine   £>ooka  ano  fcecorus  of  kofuse 
Co Hoc tors  unoer  Fro visions  of  the 
Initiative   -rcinance  provic 
Collect!  &  Mapcsition  of  Refuse. 


ri 

I  u  in  receipt  of  your  letter  under  date  of  April  1 
of   the  present  year  v.  J.  eh  races  as  follows i 

"As  i-oreaen  si   the  urend  Jury,  1   request  a  legal 
opinion  fror.     ou  as   to  the  status  of  Section  1C  of   the 
above  captioned  Oruiiiance.        (initiative  Ordinance  No, 
17.083.) 

"The  Grand  Jury  ia  investigating  the  garbage  olsposal 
system  of   the  City  and  County  of  San  Francisco.        I  asm— 
16  of   fee  Ordinance  provides  in  rarti 

*g  the  aionti.  of   January  each  year  the 
Controller  of   the  City  and  County  of     an 

Cisco    si. a  11  survey  and  oxaadne  into    the 
rates   to  the  producer  for  the  collection  and 
olsposal  of  refuse,  with  a  view  to  a  reduction 
in  each  rates,   and  upon  completion  thereof 
shall  report  his  conclusion  to  the  bouru   of 
Supervisors.       The  ooard  of  3  up  er  visors  oay 
•  e>  <•  «  increase   sale  ratea,   but  not  to  exceed 
the   rates  herein  set  forth.   *    *  ** 

"It  ie  ay  under  etaaAias;  tiat   the   Controller    >aa  reported 
.at  ur.  oro  la  a  definite  clarif lcatio     of   the  lav,   it 

is  obvious  the  Controller  is   powerless  U»    *  survey  and 

ils   oi-  £iatter. 


"A  oawua  of  t.ie    irand  Jury,  I  desire  your  legal 

opinio 


U  : viler  the  power  to  subpoena  the 

oka  of  the  Scavenger  Companies? 

9Zt        Mac  the  Controller    t>ie  power  to  enforce   the 
on  of  the   recorde  and  books  of    the  Scavenger 


Companies  unuer  the  provisions  of   the  existing  Garbage 
Ordinance? 

"3,        In  the  event  the  Scaven^ei  anies  rti'uae  to 

produce   the   books  and  recorcs  to  the  dor.  troxler  is  sue 
refusal  a  viola  tie.  of  said  Ordinaneot 

n4m        la  Sec*   16  of  said  Oroinanco  constitutional  or 
unconstitutional? 

"5*       In  your  opinion,  ahoulc   a  court  oroer  be  necessar:  , 
would  such  an  order  be  issued  by  the  co^rtt 

"Our  meeting  on  this  subject  matter  taices  place  April 
22nd,  Monday  evening  at  8  o'clock.       May  1  have  your  written 
opinion  in  ay  hands  to  present  to   the   drand  Jury   at  said  oeeting** 


The  ordnance  which  you.  mention  is  an  initiative  ordinance 
Jted  by  the  people  of  the  City   as  aty  of  San  Francisco*       All 

of  its   terns  have  been  in  effect  for  a  number  as  and  tie   last 

swsaaaisnt   to  It  was  ratified  by  the  voters  of  dan  frrancleoo  at  an 
election     eld  on  Xoveaber  0,  11)92* 


The  ordinance  -jsvint,  been  adopted  by  the  initiative,  it 
cannot  be  changed,  aerified  or  amended  except  by  a  vote  of  the 
electors  af   the  City  and  Coui  ty  of  San  1  boo* 

For  your  information  I  may  atate   that  subsequent   U*  the 
enactment  of  the   original  ordinance  in  1J27,   the   ooerd  ef  Supervisors, 
by  Ordinance     o.  6960*  attempted  to  amend  Sectio  k*4  initia- 

tive  Ordinance  wilch  provided  that  each  c  Hector  of  refuse*  upon 

l   payment  of  hi  a  charge  for  such  collection,  eoulu  be  compelled   to 
issue  e  receipt  for  the  amount  paid; on  the  reverse  side  of  said 
receipt  there  should  be  printed  tie    fees  provided  by  the  ordinance 
for   the  collection  of  refuse* 

This  matter  vac  taken  to   the   court  and  a  collector  * 
declined   to  give   the   receipt   called  for  by  the  mandator;  .anco 

wee  convicted  of  violation  of  the  ordnance •        The  convicted 
eppeelled  to  the  Appellate  I  1  vision  of    t  trior  .ho 

judgment  of   eonvletlon  anu,   on  November  22,   1032,    the  Appellate 
d  vision  of  eaid  sa  ems  then  proslceo  over  by  honorable 

waiter   ierry  Johnscn ,   Honorable  Ja.ea  ilan  i  Le  C.   J* 

Goodel  deed   that  visors  ho  to 

amend   the  ordnance  in  to. is  respect  and   the    attempt  of  the   -oan    to 
add  to    the  cruinajuce  a  provision,  that    the  rates   to  be  eharged  for 
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the  collectiv     of  refuse  ehoulo  be  printed  on  the  reverse  sice  of 
receipts  to  be  £iven  by  the  collectors  wes  illegal,  anil    that  the 

i nance  could  only  be  amended  in  this   respect  by  a  vote  of   t 
people. 

The   facts  on  whJ  hie  case  was  based  happened  in  the 

early  part  of  ,   and  prior   to  Sovenbez      t   !>>?/*,,   tne  sasa  lasnn- 

sent  was   subaittcc  to  the  people  and  by  them  ratifies,  rofore. 

at  the  present  tiiae  ae  the   initiative  ordinance  now  stands,   it  is 
incuabent  upon  all  co  electors     f  refuse  in  the   City  and  County  of 
Cisco  to  have  -ed  on  the   reverse  side  of  all  receipts 

issued  for  the   payaent   of  fees  f  action  of  garbage  the 

rates  which  are  provided  in  said  ordinance   to   be  BswsTflswl  fur  such 
lection* 

While  this  natter  nay  not  be  directly  before  you  at  this 
time,  eet  it  to  your   ettent  e  end  tint  you  aay  realise 

the  difficulty  of  attending  the   existing  ordnance  without  a  vote  of 
the  people* 

1  new  uirect  ay  attention   to   the  questions  which  you  ask 
in  your  letter! 

"1.     use   ti~e  Controller  the  power  to   subpoena  the   books 
of  the  See veneer  Companies T" 

The  answer  to  this  question  oust  be  in  the  negative. 
There  is  nothing  in  the  ordinance  which  previdee  that  a  collector 
of  refuse  uust   *oep  any  books,  auch  less  is   there  anything  therein 

which   :rives  to  the  Co  a  power  to  subpoena  the 

books,   if  any  are  kept.       The  only  provision  contained  in  the  charts: 
relative  roller  to  subpoena  books  o*  papers 

is  fu.t.c  Lx  which  reacst 

mayor,  the   beard  of  s  visors,   the  chief  admin- 

istrative officer,   the  controller  *  *  *  *  aay  require  such 
periodic  or  special  reports  of  ccpartaental  eoeta,  operation 
and   eupendi  tores,  examine   the  books,  papers,  re  cores  and 
aeco    r  ts  of.   and    Inquire  into   .nstters  affecting  the  conduct 
of  any  department  or  office  of    the  city  an.    county.  •  e  e  •  • 

It  Is  very  clear  from  this  provision    that  tie  only  power 
given  to   the  C«      rolls.-   t     subpoena  records  la  in  regard  to  such 
records  as  belong  to  the  different  departments  of   the  City  an 
County.       The  recc.  avenger  u...-panIos  are  private  recorde. 

Therefore,  since  there  ie  no  Charter  provision  which  authorises  the 
Co  ier   to   subpoena  the  a,   the  Controller  cannot  aesuae   this   power. 

"2.     has  the  Controller  the  power  to  enforee  the   pro- 
duction of    the  rec  .no  books  of  the  Scavenge.- 
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Conp*rJ.ee  under   the  provisions  of   k*e  exlstin .  barbate 
Ordinance?*' 

The  answer  e  previous  question  being  in  the  negative, 

the  answer   to    this    question  must    also  be   in  t he   negative. 

roller  )as  no  power  to  subpoena  the   books,  he  Las  no  power 
enforce  their  production. 

n5.     In  the   event   the  Scavenger  Co^anles  refuse  to 
produce  the  books  and  records   to  the  Controller  is 
such  refusal  a  violation    of   said  Ordinance?" 

There  is  nc  provision  ec  ed  in  tins    Crdinanct  ch 

e  Scavenger  ..nieo   to  keep  any  books,  much  leas   to 

thexa,  and   it   is  not  possible    to  read  anyt  into   the 

'.p  which  is  written  therein.       To  do  w   would  be  u/serping 

the  power  of   the   people  who  enacted  the  ordinance  and  such  an  ettenpt 
would  net  be  sustained  by   the  courta. 

"4*     Is   ltc.   16  of  ssid  M&ea  constitutional  or 

uncor.  s  ti  tuti  onal ?" 

You  rave  quoted   Section  16  of  the  *•       I  believe 

t,  voile  Hie  section  is  extremely  inoef  iaite  end  possibly  places 
up  roller  a  duty  to  exajiine   into   the   rates  charged  for  the 

llection  of  refuse,   it  affords  no  »ac':Jjaery  by  w  e  can  accom- 

plish this  purpose*        In  ay  opinion  it  is  not  possible   to  write   this 
machinery  into  the  ordinance  except  with  the  a.  4roval  of  the  people 
the  indefiniteness  of   the  seeti  es  not  affect  its  ccastitu- 

tic -..ality  and  toe  people,   by  an  aacndawnt  to  the  ordinance,   eoul* 
set  ap  the  proper  machinery  which  would  enable   tie   Co   trailer  to 
obtain  the  desired  ait  Ion. 

"5.     In  your  opinion,   shoulc  a  court  order  be  necessary, 
would  such  an  order  be   issued  by  the   court T" 

The  court  would  have  no   Jurisdiction   to   issue  any  order 
unless  the   appropriate  proceeding  waa     ending  before  the  . t  in 

the   books  and  records  of   the  Scavenger  Co-panics  was  an  issue 
or  would/pertinent   to  any  inquiry  being  smde  by  t  rt  in  a 

particular  proceeding* 

In  my  conversation  with  you  today  over  the  telephone  you 
sade    the  cuggestlcn   that   if  the  Controller  did  not  have   the  author- 
ity to  examine   Urn  books  and  reoords  you  mention   or   to   compel  their 
production,  would  that  power  lie  within  the   Orand  Jury  itself. 
I  hesitate  to  advise  you  on  this   particular  point  for  the  reason    that 
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Sectlon  925  of  tiae  Penal  Code  v/hifeh  deals  with  Grand  Juries  makes 
either  the  District  Attorney  or  the  Presiding  Juuije  of  the  Superior 
Court  the  legal  advisor  of  the  Grand  Jury,   I  state  this,  not  for 
the  purpose  of  avoiding  tiae  answering  of  any  questions  which  the 
Grand  Jury  or  any  of  its  members  may  present  to  me  regarding  municipal 
matters,  but  rather  to  the  end  that  I  may  not  be  accused  of  encroach- 
ing upon  the  duties  of  the  district  Attorney  or,  more  especially, 
upon  the  duties  of  the  Presidiiig  Judge.   1  assure  you  that  any  time 
the  Grand  Jury  or  any  of  its  members  ask  me  for  any  information  I 
will  gladly  furnish  same  except  in  3uch  cases  where  the  furnishing  of 
such  information  might  be  an  encroachment  upon  the  duties  of  the  two 
officials  above  mentioned. 

However,  in  my  opinion,  if  the  Grand  Jury  should  believe 
that  the  rates  charged  by  refuse  collectors  is  a  matter  in  which  it 
should  Iatere3t  Itself,  it  would  be  well  to  refer  the  matter  to  the 
Presiding  Judge  or  to  the  District  Attorney  and  be  guided  by  his 
views  as  to  how  far  the  investigation  should  proceed.   I  will  he 
glad  to  cooperate  in  any  investigation  undertaken  by  the  Grand  Jury 
under  the  suggestion  of  the  Presiding  Judge  or  the  District  Attorney. 

Again  assuring  you  of  my  willingness  to  cooperate,  not 
only  in  this  investigation,  but  in  any  other  municipal  investigation, 
I  remain  , 

Very  truly  yours, 

CITY  ATTOi-.liEV.. 


To  - 

Llr.  K.  0.  Plough, 

Foreman, 

Grand  Juiy  of  the 

City  and  County  of  San  Francisco. 
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April  16  1940 

CT |  Accumulative  Sick  Leave. 
Gentlemen : 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

"l.  Are  per  diem  employees  entitled  to  accumulative 
sick  leave  lor  the  period  of  their  employment 
prior  to  the  date  of  the  current  charter? 

2.  If  the  answer  is  "no"  then: 

Are  these  employees  entitled  to  accumulative  sick 
leave  beginning  with  the  date  of  the  current  charter 
in  the  event  employment  began  prior  to  January  8, 
1932? 

3.  If  the  answer  is  still  negative ,  then: 

In  the  event  employment  began  subsequent  to  January 
8,  1952,  a.?-©  these  employees  entitled  to  accumulative 
slok  leave  for  the  period  from  date  of  their  employ- 
ment to  July  1,  1937,  the  effective  date  of  Ordinance 
So.  4.0521? 

4.  To  what  extent  will  your  ruling  pertaining  to  per  dies 
employees  apply  to  monthly  employees  ?w 

OPINION 


Pursuant  to  the  provision  contained  In  Section  165  of  the 
Charter,  the  Civil  Service  Commission  adopted  'Rule  52'  providing  for 
•sick  leaves  and  disability  loaves,  with  pay,1  which  rule  was  regularly 
approved  by  ordinance  of  the  jJoard  of  Supervisors,  and  is  now  Incorpor- 
ated in  Sections  301  and  502,  Article  4,  fart  I,  of  the  San  Francisco 
Municipal  Code. 

Section  1,  4  and  5  of  Rule  52  provide  as  follows: 

ction  1.  GSNKBAL       WUR«   Vne  ofi  leers  and  employees 
of  the  City  and  County  of  San  Irancisco  shall  be  entitled  to 
sick  leaves  with  full  pay,  and  disability  leaves  in  accord- 
ance with  laws,  rules  and  regulations  of  the  Retirement  board, 
subject,  however,  in  both  instances,  to  the  provision  of  this 
rule. 

Section  4.        B  OF  fc      AVE.   officers  and  employ- 
ees who  are  subject  to  the  provisions  of  Section  155  of  the 
Charter,  and  who  have  regularly  occupied  their  positions  con- 
tinuously for  at  least  one  (1)  year,  shall  be  entitled  to 
two  (2)  weeks'  sick  leave,  with  full  pay,  annually,.  during 
tnelT  ocMlpancy  61'  said  positions)  provided  that  where  it  is 
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necessary  for  the  appointing  officer  to  employ  and  pay 
a  substitute  in  the  stead  oi'  an  absentee  who  Is  paid  on 
an  hourly  or  per  diem  basis  said  sick  leave  shall  e 
without  pay  for  the  first  five  (5)  days.   Such  annual 
sick  lftave  oi  two  (2)  weeks a  with  pay^  when  not  used, 
shall  be  cumulative,  but  the  accumulated  unused  period 
of  sick  leave  shall  not  exceed  six  16)  months,  regardless 
of  length  of  service,  except  as  provided  in  Section  b 
hereof. 


Section  5.  ACCUKUL^TIOK  OF  SICK  L»iAVK.   Officers  or  em- 
ployees who  are  in  the  service  of  the-  city  and  county  at 
the  time  this  rule  takes  effect  shall  be  entitled  to  an" 
accumulation  of  two  {2)   weeks'  sick  leave  with  pay  for 
each  year  of  service a  until  the  maximum  of  six  {6}   months1 
accumulation  has  been  reached;  provided  tlui  when  said 
maximum  accumulation  of  six  18)  months  has  been  reached 
and  thereafter  part  of  said  maxinni  s  accumulation  of  six 
(C)  months  has  been  used,  the  used  part  of  said  maxlmua 
may  a  ain  b#  replenished  at  the  rate  of  two  (2)  weeks 
for  each  subsequent  year  of  service.  Sick  leaves  with  pay 
allowed  since  the  present  Charter  became  effective  on 
"January  8,  1952,  snail  be  deducted  from  the  ar-oye-mentlrmed 

nultitlpns^  and  a  statement,  by  the  applicant,  of  all 
such  s  ick  leaves  had  since  January  u,  1952,  to  the  date 
of  the  adoption  of  this  rule,  must  accompany  all  requests 
for  sick  leave  with  pay. 

It  will  be  observed  that  section  4  provides  that  officers 
and  employees  after  having  regularly  occupied  their  positions  con- 
tinuously for  at  least  one  (1)  year,  shall  be  entitled  to  two  (2) 
weeks  sick  leave  with  full  pay,  annually,  during  the  occupancy  of 
their  positions.  This  section  further  provides  that  such  annual 
sick  leave  of  two  (2)  weeks,  when  not  used,  shall  be  ounuJU-tive. 
the  accumulated,  unused  siok  leave,  however,  not  to  exceed  six  (6) 
months.  This  provision  apparently  is  meant  to  provide  for  an 
accumulation  of  unused  sick  leave,  from  and  after  the  eftectlve  date 
of  this  rule. 

Section  5  concerns  itself  with  what  accumulation  of  siok 
leave  will  e  allowed  for  past  services  to  officers  and  employees 
who  are  in  the  service  at  the  ti-ie  the  rule  takes  effect.  And  It 
provides  in  this  connection  that  such  persons  "shsll  be  entitled  to 
an  accumulation  of  two  (2)  week's  sick  leave  with  pay,  for  »*oh 
year  oi   service",  until  the  maximum  of  six  (6)  months  aocumulaTion 
has  been  r eached  .  .  .  ."   The  reference  in  this  section  to  "each 
year  of  service.  "  referring  as  it  does  to  past  servloes.  takes  in 
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this  whole  period  of  prior  employment,  including  that  which 
preceded  the  date  of  the  current  charter.  Were  the  period  of 
accunulation  meant  to  huve  been  limited  to  the  effective  date  of 
the  present  charter,  It  would  have  been  so  stated  (as  otherwise 
apnears  In  this  same  seotion  with  reference  to  deductions  from  acw 
lations),  and  it  would  not  have  broadly  provided  for  an  accumulation 
"for  each  yoar  of  service" • 

Inso  far  as  this  section  5  is  concerned,  the  provisions 
thereof  apply  alike  to  employees  paid  on  a  perdiem  and  on  a  monthly 
baeis. 

You  are,  therefore,  advised  in  response  to  your  inquiries 
as  follows: 

1.  Per  diem  employees  are  entitled  to  accumulation 
side  leave  for  the  period  of  their  employment 
prior  to  the  date  of  the  current  charter. 

2  and  ».  As  query  1  is  answered  in  the  affirmative 

no  answer  is  called  for  by  the  2nd  and  3rd  queries. 

4.  The  same  ruling  as  herein  ,?iven  pertaining  to 
employees  paid  on  a  per  diem  basis,  applies  to 
employees  paid  on  a  monthly  basis • 


lies  pe  ct  fully  submit  tad 


City  Attorney 


OOSTF.OU 
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\..ril  20,  1040. 


SUBJECT:  Right  to  Vacation  Pay. 


Gentleaen: 

This  will  acknowledge  your  request  for  an  opinion  wherein 
you  state  that  one  Flora  oi&peon  worked  in  the  Assessor's  office 
since  July  1,  1937.  That  she  received  hoy  annual  vacations  through 
1939.  That  on  February  7,  1940,  she  presented  ^^er  resignation, 
effective  as  of  March  15,  1940,  which  was  accepted.  Her  time  roll 
indicated  the  following : 

March  1  "Sick  Leave" 

March  2  to  11,  inclusive" Vacation" 

March  12  and  13        "v.'orked" 

March  14  and  15        Not  reported  for  pay 

You  ask  whether  or  not  Flora  Slupson  is  entitled  to  be 
paid  for  the  vacation  period,  March  2  to  11,  1940,  inclusive. 


OPINION 


Section  151  of  the  Charter  provides  as  follows: 

"Kvery  person  employed  in  tiie  city  and  county 
service  shall,  after  one  year's  service,  be  allowed  a 
vacation  with  pay  of  two  calendar  weeks,  annually,  as 
long  as  he  continues  in  "his  employment. 

After  the  first  year  of  service  lias  passed,  a  vacation  with 
pay  of  two  calendar  weeks  is  allowed  "annually" •  Ho  specific  period 
of  tijjQ  In  the  year  is  provided  for  by  t'lie  Cliarter  when  this  vacation 
must  bo  taken.  The  "annual  vacation"  in  this  case  was  taken  from 
March  2  to  11,  Inclusive,  which  she  was  entitled  to  at  the  time  it 
was  taken. 

You  are  therefore  advised  that  Flora  Si apson  Is  entitled  to 
be  paid  for  the  vacation  period,  MftTOh  2  to  11,  1940,  inclusive. 


Respectfully  submitted, 


controller 
#9 


CITY  ATTORNEY 
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April  2C,  1040 • 

SUBJECT:  Is  there  "Uncertainty"  here  to  Justify 
Planning  Commission  Determining  tlie 
"District  Boundary",  under  the  iTovIsions 
of  Part  II,  Chapter  II,  Article  I,  Section 
12  of  the  San  Francisco  Municipal  c;ode« 

Oentlemen: 

This  will  acloiowledge  receipt  of  your  request  for  an  opin- 
ion dated  April  19,  1940,  wherein  you  ask  whether  under  the  facts  there- 
in stated,  the  City  Planning  Commission  nay  determine  the  "District 

runydary  line"  upon  application  therefor,  on  the  ground  tliat  an  "un- 
certainty" exists  concerning  the  sane  such  as  provided  for  by  Part  II, 
chapter  II,  Article  I,  Section  12  of  the  San  Francisco  Municipal  Codei 
or  whether  under  the  faots  stated  in  the  request,  it  Is  necessary  for 
an  application  to  be  filed  with  the  City  lanning  Cotaaission  for  a  re- 
classification of  the  property,  should  the  owner  desire  to  put  the 
same  to  a  'commercial"  use* 

opinion 

Part  II,  Chapter  II,  Article  I,  Section  12  of  the  San  rran- 
clsoo  Municipal  Code  provides  as  follows: 

"  Is trie t  Soundariea »  District  boundaries  are, 
unless  otherwise  Indicated,  street  lines,  but  where  two 
(2)  or  more  district  designations  are  shown  within  a 
block  two  hundred  (200)  feet  or  less  in  width,  the  bound- 
ary of  a  less  restricted  district  shall  be  deeraed  one 
hundred  (100)  feet  back  from  its  streot  lines,  "'here 
two  (2)  or  :;ore  distriot  designations  are  shown  within 
a  block  more  than  two  hundred  (200)  feet  in  width  the 
bounding  lino  sliall  be  deemed  one  hundred  thirty-seven 
and  one-half  (157^)  feet  back  from  the  streot  line  of 
.o  less  restricted  distriot,  or  shall  be  the  rear  lot 
line  of  the  lots  fronting  on  the  less  restricted  dis- 
trict, provided,  however,  In  no  event  shall  the  bound- 
ary line  e "tend  further  back  than  one  hundred  thirty- 
seven  and  one-half  (137&)  feet  from  the  street  line 
of  the  less  restricted  district,  '-here  uncertainty  ex- 
ists as  to  the  exact  boundury  line,  the  line  sliall  be 
determined  by  the  City  Planning  Commission  upon  vsritten 
application  and  a  record  thereof  kept  In  the  office 
of  that  Commission*" 


It  will  bo  observed  that  under  this  section  of  the  Code, 
the  City  Planning  uosHalssion  can  only  raake  a  determination  as  therein 
provided  when  a  "uncertainty  exists  as  to  the  exact  boundary  line" 
between  districts* 

Can  there  be  said  to  be  an  "uncertainty"  under  the  facts  as 
related  in  the  request,  with  reference  to  the  property  in  question? 
Clearly  not* 

The  division  between  the  property  zoned  for  a  "Residential" 
use  and  that  zoned  for  a  "Cociiercial"  use  here  la  very  definite*  Uos- 
ol\ition  Iio.  19,  passed  by  the  city  Planning  Commission  on  April  25, 
1929,  describes  by  "wetes  and  bounds"  what  area  shall  be  in  the 
"coBEaercial  District"  •  This  area  is  :jarked  off  in  Drawing  "B"  attached 
to  the  request  and  the  property  in  question  is  not  a  part  thereof*  The 
property  in  question  is,  however,  adjacent  thereto  in  what  is  a  rt  Res- 
idential District" •  As  the  dividing  line  between  these  two  districts 
is  clearly  described  by  a  "uetes  and  bounds"  description,  the  "un- 
certainty" required  before  the  City  Planning  Cocanission  can  act  under 
the  provisions  of  Part  II,  Chapter  II,  Article  I,  Section  12  of  the 
3an  Francisco  Municipal  Code,  ie  not  found  In  this  case* 

You  are  tlierefore  advised  that  the  property  in  question 
cannot  be  used  for  business  purposes  unless  and  until  an  application 
for  reclassification  thereof  to  a  "Commercial  L&strict"  Is  regularly 
aade  and  granted* 

Respectfully  submitted, 


CITY  ATTORJUr 
City  Planning  Commission 
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April  26,    1940. 


SUBJ;  CTt     In  Re,  Refunds  of  Pacific  Gas  A 
Electric  Coinpauy  on  bills  paid 
to  Coupany  for  relief  clients. 


r  Jlri 


I  have  your  letter  which  reads  as  follows: 


*The  Pacific  C-as  and  tie c trie  Company  is  caking 
refunds  to  •its  customers*  of  overpayments  on  gas, 
unaer  court  decree  regarding  the  Reilroad  Commission's 
decision  No.  26512. 

"These  gas  bills  were  paid  generally  under  the 
following  conditions! 

"1.   In  the  earl/  part  of  this  period,  the  bret<  ..- 
winner  of  the  fasiily  was  required  to  meet  a  work  test 
in  order  to  qualify  for  relief.   He  was  required  for 
a  time  to  work  one  week  for  tnree  weeks'  aid  —  this 
for  fooc.    An  adcitional  few  cays  were  required 
ourix.     u  time  to  qualify  for  gas  ar.d  electricity. 

"£•  Subsequently  this  work  test  was  abandone  . 

"Your  opinion  is  respectfully  requester  specifically 
regard!:,  the  following  points  with  respect  to  gas  bills 
paid  by  the  City  and  County  of  San  Franoiseo  out  of 
public  funds  for  relief  clients i 

"1.   Is  the  City  entitled  to  receive  refunds  on 
accounts  paid  by  it  for  and  on  behalf  of  relief  clients, 
these  payments  having  been  aade  direct  to  t  .e  F.0«  k  E. 
by  the  City. 

"2.   If  your  answer  to  ho.  1  above  is  in  the 
affirmative,  who  has  the  responsibility  of  deciding 
whet.ier  or  not  the  City  shall  file  clair:  therefor, 
or  shall  waive  its  claim  thereto,  there)      aittinj 
the  relief  clients  to  claim  ana  obtain  refu  ds  direct 
from  the   .  .  A  E. 

"3.   If  your  answer  to  No.  1  above  is  in  the 
affirmative,  w  o  has  the  responsibility  for  preparing 
and  filing  the  claims  and  prosecuting  the  claim  through 
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to  receipt  of  refuncs. 

"The  period  for  which  vi  g  are  being  made 

la  July  16,  1933, to  April  30,  1936. 

"During  this  time,  relief  was  handled  through  the 
following  agencies  t 

"July  16,  1933  to  Sept.  1,  1933,  Associate 

Charities,  Eureka  ..'.anevolcj.t,  Italian  belief, 
and  the  City  agencies  under  Mr.  Charles 
Wollenberg 

"Sept.  1,  1933  to  Oct.  15,  1934,  Citizens  Emergency 
Relief  Committee.    (The  accounting  therefor 
by  the  Controller's  Relief  Division.) 

"Oct.  16,  1934  to  Apr.  30,  1936,  Citizens  Emergency 
Relief  Committee  handled  relief  to  Lnemployablee 
(County  Indigents)  only." 

CPIIII 


Upon  receipt  of  your  letter  t^is  office  conferred 
with  the  representatives  of  the  Pacific  Cas  and  Electric 

ay  and  especially  with  :?r.   J.  Clark  Benson,  Rate  Refund 
Attorney.    r-oni  our  invest! sat iou  and  fro^i  your  letter  it 
would  appear  that  in  practically  all  cases  where  the  City 
paid  the  bill, or  caused  it  to  be  paid,  on  behalf  of  the  relief 
client,  there  was  no  clrect  contractual  relation  between  the 
City  anu  the  Company*   In  otiier  words,  the  City  was  the 
voluntary  payor  of  the  bill. 

In  other  cases,  I  ur<~ ers tana,  the  City  mer. 
guaranteed  the  payment  of  the  bill  and  in  some  of  these  oases 
a  refund  was  subsequently  mace  direct  to  the  customer  cue  to 
the  fact  that  the  relief  client  had  paid  the  bill  himself. 

The  order  for  the  refunds  which  is  contained  in  the 
Supplemental  Lecree  of  the  District  C      t   the  United  States 
made  in  the  case  of  the  Pacific  Cas  and  Electric  Company  vs. 
Railroad  Commission,  etc.,  specifically  dlrectst 

"(1)  That  plaintiff  shall  make  full  refund  to 
its  customers,  with  Interest  at  the  rate  of  4,»  per  annum. 
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of   all    sums  collected  *  *  *  * 

It  appears  fi  is  order  that  the  refund  Is   to  be 

aiade   to  the   cus  tomer  and  not  to  any  one  who  may  have  paid   the 
bill  on  behalf  of   the   customer.        I  unuerctand   that  on   the  books 
of  the  Company  the  relief   client  and  not  the  City  is   canied  as 
the   customer* 

Mr*  Benson  takes  a  similar  view  of   this  matter  and 
states  in  his  letter  addressed  to  me  under  date  of  April  9,   1940, 
as  followst 

"Vie  are  clearly  of    the  view  that,   unoer  the    Court's 
decrees,    the   City  is  not  entitled  to  any  such  refui-  s 
nor   can    the    Company  make  any  payj*nts    to    the        City  with 
respect   to    these  accounts** 

Mr*    henson  concludes  his  letter  as  follows t 

"Inasmuch  as  the  City  did  not  become  a  customer 
of  the  Company  in  the  place  of   tnose  receiving  service, 
the  Company  cannot,   under  the    Court's  decree,  make 
refunds  to   the  City  with  respect   to  relief  payments •" 

In  view  of  the   foregoing  I  am  of   the  opinion   that, 
where  the   City  and  County  of  San  Francisco  paid  the    bill  on 
behalf  of  the  relief  client,  or  merely  guaranteed  the   payment 
of  the  bill,  or  made  provision  for  its  payment   through  some 
agency,    the  City  is  not   entitled  to  reoelve   the  refund  but 
that  the  person  who  is  registered  on  the  Company's  books   as 
the   customer  is  entitled  to   receive   the  refund* 

I  understand  that  In  the   very  few  eases  where   the  City 

•tight  be  looked  upon  as   the  customer,   the  amount   to    be  received 

is  very  small  and   the  labor  of   segregating  these  accounts  from 

other  relief  accounts  woulc  far  outbalance   the  amount  to  be 
received  by  the  City* 

I  recommend   that   the  Facific  Gas  and  Electric  Company 
be  advised  that   the  City  waives  its  claim  to  any  refunds  for 
moneys  paid  to  the  Company  for  and  on  behalf  of  relfe  f   clients, 
and   co.  sent s    tflsftt    said   refunds    be   paid  by   the   C        any  directly 
to   the  cus to  er.        As   the   facts  authorising  these  refunds  all 
occurred  while    the  Velfare  ument  was  unc er   the   Jurisdiction 

of  the  Ik  riser**    I  think  it  proper  that  the  hoard 

should  auopt  a  resolution  advising   the  Company  that  the  City 
will  not  make   claim  to   these  refunds*        To   this  end  I  enclose 
a  copy  of   the  proposed  resolutio    ,        e  original  of  which  I  will 
send  to   the  hoard  of  Supervisors* 

To  _  Very  truly  yours. 

The   Controller 


CITY  AWoRKlff. 


. 


COPY  OF  RESOLUTION  NO. 


WAIVING  REFUNDS   OF   PACIFIC  GAS  AND  ELECTRIC   COMPANY  ON   BILLS   PAID 
BY  RELIEF   CUBITS    OF   THI  CITY   AND   COUNTY   OF   SAN  FRAiiCISCO. 

WHEREAS,   during  the  period  from  July  16,   1933,    to  April  30, 
1936,    the  City  and  County  of  SanFrancisco,    through  its  various 
agencies   and   through  relief   clients  direct,   paid  to    the  Pacific 
Gas   and  Electric  Company  certain  moneys  for  and  on  account   of   bills 
incurred  "by  said  relief  clients  for  gas  and  electricity  furnished 
to   said   relief   clients  during  said  period;      and 

WHEPJAS,   the  District  ^-ourt  of  the   United  States  did,    by  its 
Supplemental  Decree  dated  June   28,   1939,    order  and  decree   that  a 
certain  portion  of   the  amounts   paid  for  and   on  behalf  of    said 
relief   clients  and  paid  by  said  relief   clients   be  refunded  to   them; and 

WHEREAS,    it   is    specifically  provided  in  said  Decree   that   said 
refunds   shall  be  made   directly  to    the   customer;      and 

fthEREAS,   it  appears   that   said  relief   clients  were   the    customers 
of   the   Pacific  Gas   and  Electric  Company  and   that   the   City  and  County 
of  San  Francisco  was  not    a  customer  of   said  Company  insofar  as 
said  relief   clients  wre   concerned  and  that   therefore  said   City  and 
oounty  of    San  Francisco   is  not  entitled  to  receive   said  refunds 
of  any  moneys  paid  or   advanced  by  the  City  and   County  of  San  Francis  cc 
for  the   payment  of   gas  and   electric  bills   during   said  period 
above  mentioned  for  gas  and  electricity  furnished  to   said  relief 
clients, 

RE,   BE  IT  RESOLVED,    that   the  City  and   County  of 
San  Francisco  does   hereby  waive  payment    uo    it  of   any  refunds 
which  may  be   due  pursuant   to   the    said  Decree  of  the  District  Court 
of  the  Up  lied  States    to  said  relief   clients  for  gas   and   electricity 
furni3hea  to   said  clients  during  the   period  above  mentioned;      and 

BE  IT  FURTHER  RESOLVED   that   the   Clerk  of   this   board   transmit 
a  copy  of   this  resolution   to   the  Pacific  Gas   arid  Electric  Company 
and  that   thi3  resolution  shall   constitute  a  waiver  of  the  pay- 
ment to  the  City   and  County  of  S  an  Francisco   of   any  of   such 
refunds  due    to  said  relief   clients. 

APPROVED  AS   TO    FORM  I 


CITY  ATTORNEY. 
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April   26   1940. 


JiCT:  Are  License  Tax  Ordinances  subject 
to  Referendum? 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows : 

"Will  you  please  give  me  your  opinion  as  soon 
as  possible  with  respect  to  the  following: 

Section  179  of  the  Charter  provides  that 
ordinances  levying  taxes  shall  not  be  subject  to 
referendum. 

Is  this  language  to  be  construed  to  mean  that 
ordinances  levying  license  taxes  are  not  subject  to 
referendum,  or  does  it  contemplate  that  the  tax 
rate  ordinance  as  such  is  not  subject  to  referendum?'' 

OPINION 

Section  179  of  tne  San  rrancisco  Charter  provides  for 
iniative, referendum  and  recall. 

This  section  further  provides  as  follows: 

"Annual  budget  and  appropriation  ordinances, supple- 
mental appropriation  ordinances,  the  annual  salary 
ordinance,  or  ordinances  amending  the  same,  the 
ordinances  levying  taxes,  any  ordinance  appropriating 
money  from  the  emergency  reserve  fund,  ordinances 
authorizing  the  city  attorney  to  compromise  litiga- 
tion, and  ordinances  nocessary  to  enable  the  mayor 
to  carry  out  any  of  the  powers  vested  in  him  in  the 
case  of  a  public  em  rgeney  as  defined  In  Section  25 
of  the  charter,  ordinances  enacted  pursuant  to  Section 
219  of  the  charter,  as  well  as  ordinances  relative 
to  purely  administrative  matters,  shall  not  be  subject 
to  referendum," 

the 
You  will  note  from  the  foregoing  that/ordinances  levying 

taxes  are  not  subject  to  the  referendum  provisions  of  the  San  Francisco 

Charter, 

The  phrase  "the  ordinances  levying  taxes"  is  clear  and  ex- 
plicit and  free  from  ambiguity.   It  has  been  consistently  held  by 
the  courts  of  this  state  that  where  the  meaning  of  a  statute  is  plain 


there  Is  no  justification  for  judicial  interpretation. 

See:   Riley  v.  Robbins.  1  Cal.(2d)  285. 

General  Pipe  Line  v.  State  ■  oard  of  Equalization, 
5  Cal.  (2nd)  253; 

First  Congregational  Church  v.  County  of  Los  Angeles, 
9  Cal.  rSdT  591. ( to 

It has  been  further  held  that  where  a  statute  is  free  from 
ambiguity  and  uncertainty  it  needs  no  construction  and  will  be  en- 
forced as  written. 

See :  State  board  of  Equalization  v.  Superior  Court, 
b   Cal.  App.  (2nd)  374. 

It  has  also  been  held  that  it  is  both  futile  and  dangerous 
for  a  court  to  tamper  with  unmistakable  language  of  a  statute  in  order 
to  achieve  some  imagined  and  undisclosed  legislative  purpose. 

See:  Earl  Ranch,  Ltd.  v.  Industrial  Accident  Commission. 
4  Ual  (UndJ  767. 

In  view  of  the  fact  that  the  words  "the  ordinances  levying 
taxes"  are  clear  and  explicit  and  free  from  ambiguity,  in  accordance 
with  the  law  as  enunciated  by  our  oourts,  we  are  left  only  in  the 
position  of  having  to  determine  whether  license  taxes  are  taxes  with- 
in the  meaning  of  Section  179  of  the  Charter. 

Section  12  of  Article  XI,  of  the  California  Constitution 
reads  as  follows: 

"TAXES  FOR  LOCAL  F'jHPOSES.  The  legislature  shall  have 
no  power  to  impose  taxes  upon  counties,  cities,  towns 
or  other  public  or  municipal  corporations,  or  upon  the 
inhabitants  or  property  thereof,  for  county,  city,  town, 
or  other  municipal  purposes,  but  may,  by  general  laws, 
vest  in  the  corporate  authorities  thereof  the  power  to 
assess  and  collect  taxes  for  such  purposes." 

In  construing  this  constitutional  provision  the  Supreme 
Court  in  the  case  of  City  of  Los  Angeles  v.  Riley,  6  Cal.  (2nd)  G21, 
at  page  623,  said: 

"There  can  be  no  doubt  that  the  prohibitions  of  this 
section  apply  to  license  and  privilege  taxes  as  well 
as  to  property  taxes." 
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If  the  term  taxes,  as  mentioned  in  the  constitutional 
provision,  includes  license  taxes, and  the  Supreme  Court  has  stated  that 
it  does,  then  there  can  be  no  doubt  about  the  fact  that  the  phrase 
"the  ordinances  levying  taxes"  used  in  the  charter  also  includes  li- 
cense taxes* 

Moreover,  in  Ex  Parte  Jackson,  143  Cal.  564,  at  567,  the 
court,  in  construing  the  same  const it ional  provision,  but  in  a  much 
earlier  case,  held  that  license  taxes  for  revenue  are  taxes  within 
the  meaning  of  the  constitutional  provision, 

I  have  been  given  to  understand  that  the  contemplated  license 
tax  ordinances  deal  with  the  raising  of  revenue.   Only  a  casual  ex- 
amination of  the  quoted  portion  of  Section  179  of  the  Charter  need  be 
made  in  order  to  come  to  the  conclusion  that  the  charter  frumers  delib- 
erately placed  this  portion  of  Section  179  in  the  charter  in  order  to 
prevent  confusion  in  the  financial  affairs  of  the  City  and  County, 

The  raising  of  revenue  by  the  exaction  of  license  taxes  is 
not  new.  The  City  and  County  of  San  Francisco  ha3  had  the  power  to 
levy  license  taxes  for  many  years  past  and  has  always  done  so.  Such 
license  taxes  have  always  affected  the  tax  rate  of  this  City  and 
County  and  are  a  part  of  our  financial  organization. 

Thus,  I  am  of  the  opinion  that  ordinances  levying  license 
taxes,  and  particularly  those  levying  license  taxes  for  revenue 
raising  purposes, are  not  subject  to  the  referendum  provisions  of  the 
Charter, 

Respectfully  submitted. 


OKY  AM!6  HUES' 


BOARL  OF    SUPERVISOR*. 
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April  29,  1U40. 


SuDJhCT:  Are  Patrol  Wagon  Drivers  members 
of  the  Uniformed  Foroe  of  the 

lice  Tepartr.ent? 

Dear  Sirs i 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  as  to  whether  Patrol      i  Drivers  are  » embers 
of  the  uniformed  force  of  the  Police  Department, 

QPXNI 

Section  145  of  the  Charter  provides, in  parti 

"Applicants  for  entrance  positions  in  the 
uniformed  forces  of  the  fire  and  the  police  depart- 
ments shall  be  not  less  than  twenty-one  years  of 

e,  nor  ciicre  than  thirty-five  years  of  age  at  the 
time  of  appointment  *■»■»" 

Section  36  of  the  Charter  provides,  in  parti 

"The  police  department  shall  consist  of  a 
police  cowinisslon,  a  chief  of  .  lice,  a  ^ slice  force 
and  such  clerics  am  employees  as  shall  be  .ieceaeary 
and  appointed  pursuant  to  the  provisions  oi 
charter  •  •  * 

police  force  of  the  city  anu  county  shall 
not  ex<      \e   police  officer  for  each  five  hundred 
inhabitants  thereof.   The  annual  compensation  fbr 
the  several  ranxs  in  the  c.epartment  shall  be  as 
follows i 

«««•»*«**  police  patrol  drivers £;2,400  *  •■ 

Bowhere  in  the  Cliarter  is  tae  term  "uniformed  force" 
defined.   The  very  torminolo,  ,   wever,  indicates  tliat  it 
refors  to  the  "police  force"  as  referred  to  in  Section  35  of 

r'ter,  as  it  is  this      of  men  who  wear  the  "uniform". 
While  who  constitutes  the  "police  force"  is  likewise  not 
specifically  defined  in  the  Charter  (other  than  trie  limitation 
that  there  shall  not  be  more  than  one  police  officer  for  every 
five  hunored  inhabitants),  it  would  appear  reasonable  to 
assume  that  the  "police  force"  includes  in  its  members  the 
"several  ranks  in  the  department"  as  enumerated  in  Section  35 
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or  tae  Charter;      and  as  has  been  hereinbefore   quoted  "police 
patrol  drivers     constitute  one   of  those  ranks. 

Of  course,   any  "rank"   in  the  cepartiiient  which,   by 
the   very  terms  of   the  cliarter  Is  permitted   to  be  filled  by 
a  non-civil  service  appointee,    cannot  be  considered  as  a  part 
of  the  "uniformed  force"   ixxsofar  as  the  civil  service  provi- 
sions of  the  Oiarter  are   concerned,        "Police  Patrol  Drivers", 
however,  do  not  constitute  such  a  group  as  are  exempted  from  the 
Civil  Service  provisions  of  the  Charter* 

You  are  therefore  advised  that  Patrol  Wagon  Drivers, 
being  juembers  of   the  "Police  Force",   end  not   being  exempted 
by  the  Charter  from  the  Civil  Service  provisions   thereof,   are, 
as  such,  members  of   the  "uniformed  force"  of   the  Police  I-epart- 
■ent  within  the  meaning  of    the  Civil  Service  provisions   of  the 
Charter* 


Respectfully  submitted, 


CITY   Af'foRl!      . 


- 
Chief  of  Polj.ce. 
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IHl]    2   1840. 


^Ti   Charter  Amendment  permitting  use 
of  buses. 

Dear  Sir: 

You  have  recently  asked  for  a  written  opinion  tip  on  the 
following  matter: 

CgtMWT 

T       . 

"Would  it  be  possible,  by  charter  amendment,  to 
permit  the  Market  Street  Railway  Company  to  operate 
buses  in  place  of  trolley  cars?" 

OPINION 

It  is  within  the  power  of  the  electors  of  the  City  and 
County  of  San  Francisco  to  vote  on  such  charter  amendment  as  proposed, 
provided  suoh  charter  amendment  is  properly  drawn  for  submission  to 
the  electors  of  the  City  and  County. 

Section  23,  Article  XII,  of  the  Constitution  of  the  State  of 
California,  which  relates  to  the  powers  of  the  Railroad  Commission, 
expressly  provides: 

"x  x  x  that  t>iis  section  shall  not  affect  the  right 
of  any  city  and  county  or  incorporated  city  or  town, 
to  .rant  franchises  for  publio  utilities  upon  the 
terms  and  conditions  and  in  the  aanner  prescribed  by 
law." 

Section  6,  Article  XI,  of  the  Constitution  of  the  State  of 
California,    ovides  that  the  City  and  County  of  San  l  rancisco  is 

"empowered  to  make  and  enforce  all  laws  and  regulations 
with  respect  to  municipal  affairs,  subject  only  to  the 
restrictions  provided  in  their  several  charters.  *  *  *" 

There  is  no  restriction  contained  in  the  Charter  of  the  City 
and  County  of  San  Fran-isco  |  ohibiting  such  an  amendment  to  the 
charter  to  be  submitted  to  the  vote  of  the  electors.   In  fact.  Section 
2  of  the  Charter  of  the  City  and  County  of  San  Francisco  states  that 
this  City  and  County 

"may  make  and  enforce  all  laws,  ordinances  and  regula- 
tions necessary,  convenient  and  incidental  to  the 
exercise  of  all  rights  and  powers  in  respeot  to  its 
affairs,  officers  and  employees,  and  shall  have  all 

hts  and  powers  appropriate  to  a  county,  a  city,  and 
city  and  county,  suojeot  only  to  the  restrictions  and 
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1 imitations  provided  in  this  charter." 

See: 

West  Coast  />  vertising  Cu.  v,  City  anU  County  of 
San  t ran  lsco,  Do  G^.  575. 

As  heretofore  stated  there  are  no  restrictions  and  limit* 
ations  in  the  Charter  which  prevent  the  electors  of  the  City  and 
County  of  San  Francisco  iroia  voting  on  such  a  proposed  amendment* 

Therefore,  you  are  advised  that  such  a  charter  amendment 
properly  drawn  may  be  submitted  to  the  electors  of  the  City  and 
County  of  San  F-ancisco. 

Respectfully  submitted. 


CM 


BOARD  OP 
Adolph  Uhl. 

H 
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May   I   1940 

CTt   Payment  of  Salaries  of  reserve  Officers 

of  the  United  States  Army,  while  on  laave 
for  Voluntary  Military  Training. 

l^ear  Sir  i 

I  have  your  request  for  an  opinion  regarding  a  claim  for 
•alary  by  an  employee  of  the  Hecorder's  Office,  occupying  the  position 
of  General  Clerk-Typist,  while  on  voluntary  military  leave, 

0  r  i  a  I  0  M 

The  question  presented  is  whether  the  employee  comes  w  ithin 
the  purview  of  Section  595  of  the  Military  and  Veterans  Code  of  the 
State  of  California,  while  on  requested  leave  for  voluntary  military 
duty,  and  is  entitled  to  thirty  days  compensation  as  therein  provided. 
This  military  training  has  been  made  available  to  reserve  Of i leers  of 
ths  United  States  Army  at  their  request,  by  action  of  the  President 
of  the  United  States  who  has  declared  a  limited  emergency* 

Ihe  pertinent  portions  of  Section  395  of  the  Military  and 
Veterans  Code  of  the  State  of  California,  provides  as  follows: 

■  AND  KUi  .     3  08  MILITARY  OR 
NAVAL  i;LTY.   tvery  officer  and  employee  of  the  State,  or 
of  any  county,  municipal  corporation,  school  district, 
irrigation  district,  water  district,  or  oth«r  district, 
who  is  a  member  of  the  National  Guard  or  Naval  Militia, 
or  a  member  of  the  reserve  corps  or  force  In  the  federal 
military,  naval,  or  sparine  service,  shall  be  entitled 
to  absent  himself  from  his  duties  or  services  while  en- 
gaged in  the  performance  of  ordered  military  or  naval 
duty  and  while  going  to  and  return Inf  from  such  duty. 

"During  the  absence  of  any  such  officer  or  employee, 
while  engaged  in  the  performance  of  ordered  military  or 
naval  duty  as  a  member  of  the  National  Guard,  Naval 
Militia,  or  reserve  oorps  or  force  in  the  Federal  military 
naval,  or  marine  service,  he  shall  receive  his  salary  or 
compensation  as  such  officer  or  employee,  11  the  period 
of  such  a  sence  in  any  calendar  year  does  not  exceed 
thirty  days." 
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Thls  section  was  enacted  in  1935  and  was  based  on 
former  Military  Code,  Section  195  and  the  Statutes  of  1929,  pa«e 
204,  Seotion  #1* 

It  is  apparent  that  the  Section  was  intended  to  refer 
to  and  include  Reserve  Officers  of  the  United  States  Army,  but  as 
will  be  noted  from  the  portions  of  the  section  which  have  been 
underscored,  the  Section  applies  only  in  those  instances  in  which 
the  military  or  naval  l^ave  is  "Ordered",  i.e.,  where  an  employee 
is  forced  to  perform  some  military  duty  under  direct  orders  from 
his  superior  officers. 

Webster's  Dictionary  defines  "Order"  as  "a  command, 
mandate  or  precept"  and  at  no  place  in  the  instant  case  does  it 
appear  that  the  employee  received  any  command  to  perform  that 

litery  duty  or  training  which  he  is  now  undergoing.   On  the  con- 
trary, it  appears  that  the  training  was  voluntarily  requested  by 
the  employee  when  made  available  to  Ueserve  Ofricers  of  the  United 
States  Army,  at  their  request,  by  the  Federal  military  authorities. 
And,  although  the  employee  received  what  is  technically  known  as  his 
"orders"  before  leaving  for  the  training  oarnp,  yet  those  so-called 
"orders"  were  issued  pursxiant  to  and  dependent  upon  the  prior  request 
or  application  of  the  employee,  and  hence,  I  believe,  do  not  con- 
stitute such  "Ordered  military  or  naval  leave"  as  is  mentioned  by  the 
legislature  in  the  above-mentioned  section  of  the  Military  and 
Veterans  Code. 

Therefore,  you  are  advised  that  the  employee  is  not 
entitled  to  the  compensation  provided  for  in  Section  395  of  the 
Military  and  Veterans  Code  while  on  requested  leave  for  voluntary 
military  training. 

spectfully  submitte.  , 


City  Attorney 


TO  i   r 
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May  6,  1840. 


SUBJECT*   Is  the  position  of  Phonographic 
Reporter  in  the  Municipal  Court 
(as  cistinct  from  the  individual) 
subject  to  Civil  Service. 


Dear  Sirs* 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  as  to  whether  the  position  of  Phonographic  Reporter 
In  the  Municipal  Court  (as  distinct  frofu  the  individual)  is 
subject  to  Civil  Service. 


The  answer  to  your  query  is  made  clear  from  the 
following  statements  and  the  authorities  cited  in  support 
t  .ereof  i 

The  Municipal  oourt  referred  to  in  Article  XI, 
Section  8fc  of  the  Constitution  of  the  State  of  California, 
(which  section  has  to  co  with  city  and  count;;  charters),  is 
not  the  same  Municipal  Court  referred  to  and  authorised  to  be 
established  by  the  amendment  to  the  Constitution  adopted  in 
1925  (Article  VI,  Section  11,  Constitution). 

6  CAL.  JURIS  .   (10  Yr.  Supp.), 
co.  171,  page  736. 

In  KEHYOH  v.  JCHH3CK,  97  Cal.App.  552,  the  court  saidi 

"The  municipal  court  referred  to  in  Section  8& 
of  Article  XI  of  the  Constitution  is  not  the  municipal 
court  referred  to  and  authorized  to  be  established  by 
the  amendment  to  the  constitution  adopted  in  1926,  and 
relates  only  to  courts  created  by  city  charters." 

Article  VI,  Section  11  of  the  Constitution  requires 
the  legislature  to  provlue  by  general  law  for  the  constitution, 
regulation,  government  and  procedure  of  i<tunlclpal  Courts  that 
be  established  thereunder. 


6  CAL.  JUhlS.  (10  X>.  Supp.), 
Sec.  172,  pages  735,  736. 

Ii  V. 
217  eel.  429. 
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Thereafter,  and  in  1925,  the  Legislature  passed  an 
Act  authorising  the  establishment  ef  Vunicipal  Courts  (under 
Article  VI,  Section  11  of  the  Constitution)  and  prescribed 
their  constitution,  regulation, government,  procedure  and  juris- 
diction, etc* 

STATUTES  1925,  page  648. 

The  power  to  fix  the  status  and  salary  of  officers 
or  attaches  of  the  Municipal  Court  has  not  been  delegated  to 
a  county  or  city  and  county  operating  under  a  freeholders' 
charter. 

6  CAL.  JURIS  (10  Yr.Supp.), 
Sec.  167,  page  749, 

aiMPSOi:    v.    fAYKl  . 

79  Cal.App.   780, 

where  the  Court  said* 

"Perhaps  It  is  not  helpful  to  endeavor  to 
classify  the  municipal  court  as  an  inferior  court 
for  the  reason  that  inferior  is  such  a  relative  term 
that  it  ranges  all  the  way  from  next  to  omnipotence 
to  next  to  nothing.   It  is  of  importance,  however, 
to  determine  whether  or  not  they  are  the  kinds  of 
courts  within  the  contemplation  of  section  7&  of 
article  XI  of  the  constitution.   In  addition  to  the 
fact  that  they  could  not  possibly  have  been  in  the 
mind  of  voters  in  1911  when  th&t  section  was  adopted, 
it  must  also  be  remembered  that  the  municipal  courts 
are  granted  jurisdiction  greatly  in  excess  of  that 
exercised  by  justices  of  the  peace  and  police  courts, 
or  any  inferior  court  which  might  have  been  created 
without  constitutional  amendment.   We  may  well  ask 
the  questions  Did  the  people  of  California  and  the 
legislature  intend  to  surrender  to  the  counties  any 
portion      eir  authority  relating  to  the  establish- 
ment of  courts  for  the  purpose  of  exercising  a  Juris- 
diction with  which  the  counties  theretofore  had  no 
voice?  Me   think  they  did  not. 

"It  appears,  therefore.  fro»  the  fbet  that  muni- 
cipal courts  as  yrovloed  for  in  the  amendments  of  ltf'24 
were  not  in  mind  at  the  tiiae  section  7-ft  of  article  XI 
was  aoopted.  that  the  jurisdiction  of  the  municipal   "" 
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eourts  as  adopted  Is  much  .-.ore  extensive  in.  character 
than  the  inferior  courts,  therein  provided  for,  &nd 
ifrom  the  further  Tact  the  t  the  municipal  courts  were 
designed  for  the  purpose  cf  exercising  a  large  share 
of  the  judicial  power  of  the  state  as  courts  of  record 
with  Judges  devoting  their  entire  time  and  attention  to 
Judicial  functions,  that  we  cannot  say  that  any  autior* 
ity  over  their  functions  or  management  either  with  re- 
Tatlo..  to  JVa'  attaches  or  o&.erwiae  was  celer;ated  to 
counties  operating.;  under  'a  freeholders*  cuarter.  "  13 

ink  the  ver;,  fact  that  the  voters  of  the  cities  were 
required  to  assent  to  their  establishment  is  indicative 
of  the  true  purpose  and  intent  of  the  constitution,  to- 
wit,  to  'provide  by  general  law  for  the  constitution, 
regulation,  government  and  procedure  of  municipal  courts' 
unhanpered  by  any  other  legislative  action. 

o Icing,  as  we  do,  that  the  Municipal  courts  are 
not  inferior  courts  within  the  meaning  ana  intent  of 
section  7£  of  article  XI  of  the  constitution,  the 
attaches  of  that  court  are  not  officers  of  an  inferior 
court  within  it3  meaning •     r  must  we  confuse  their 
status  with  that  of  the  county  clerk  and  his  ceputies, 
who  are  county  officers.   Clerks  and  attahhes  of  1 
municipal  court  are  necessary  adjuncts  of  that  court. 
(Ho el  v.  Lewis,  35  Cal.App.  658,  170  Pac.  057;   .Martin 
v.  Superior  Court,  194  Cal.  93,  227  Pac.  762)." 

Thus  we  find  that  the  provision  of  Section  274c  of 
the  Code  of  Civil  Procedure  is     rolling  with  regard  to  the 
on- civil service  status  of  Fcporters  for  the  Municipal  Court, 
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erein  it  states t 

"274c  (C.C.P.).   Reporters  for  Municipal  Courts. 
Bach  municipal  court  in  this  state,  a  majority  of  the 
Judgea  cos  curring,  may,  by  orcer  entered  upon  the 
minutes  of  the  court,  appoint  as  many  competent  phono- 
graphic reporters  as  the  business  of  the     t  may 
require,  to  be  known  as  official  reporters  of  such  court, 
and  to  hole  office  during  the  pleasure  of  the  judges 
of  such  court  respectively  ••»«•." 

You  are  therefore  advised  that  the  position  of 
phonographic  reporter  in  the  Municipal  Court  (as  distinct 
the  individual)  is  not  subject  to  civil  service. 


Respectfully  submitted, 
To  the  - 


CITY  ATTORNEY, 
Civil  Service  Commission 

#9 
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May   10,    1940. 


SURJlCTs      In  he  I      Acquislt  .  f   Cogswell 

Property  Lty  of   the 

_ty  and  County  of   Sau  travel sco. 


Centleraen: 

"feu  askt 

"Can  the  housing  Authority  of  ti.s  Git;  County 

of  San  I  tee,   acquire  by   voluntary  conveyance  or 

otherwise,  title   to   the  so-called  Cogswell  School 
property  in  San  jrr&ncisec  for  the  purpose  of  developing 
a  low  rent  housing  project  thereont" 


The  Cogswell  Polytechnic  erty  was   con- 

veyed by  an  Instrument  c  Lag  a  trust  execv  .    :y 

banlei  .well   unu  Caroline  &lisai  well,   his  wife, 

to  1 -osoi  Ins,   et  al,    trustees,   in  inarch  of   1007,   for  the 

purpose  jf    .a  ;  a  school  fop  the  "boys  ai  .is  of 

Caiii  ."  t  was   created  pursuer  ^visions 

of  an  act  a la cure  of  the  State  of  CeJ  La,  en- 

titled,  "An  Act   to  advance   learn  e  arts  and  sciences, 

and   to    promote    the  public  well 

ance,   ho,  a   creation 

of   trust*  for  the  founding,  e.  ,,   ereeti^:.,    sn(    ■alntenenee 

within  this  Stat,  Universities,   Colleges,   Schools,   fee 

arlea  of  learning,   Mechanic  atltu  ,    Museums  e 

Galleries  of  Art,"   approved  "torch  -J, 

In  the    caae    ~f   i'toplo  vs.    Cogswell.    113  Cal.   142, 
the  Supretas   Court  of   -  r  CaT!~  instru- 

ment  creating  the  truat  valid,    that  it  created  am  irrevocable 
trust  in  perpetuity  for  eleemosynary  purposes  an  I  all 

persons,   parties   to    u.e    1  •  atrune:.t,    were   boun 

a   trust  instrunent  provides  in  part  as  fcllowst 

"VIII.  itetlons  upon   the  power   of    tie    trustees. 

■either  the    trustees  herein  naiaeo  or   their  successors 
a. -all  have  power   to  sell,  :oortgage  se  por- 

tionb  .e  real  property  hereby  grsj         ,  h  ere 

herein  nuzal  respectively  First,  m 

Fourt    . 
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The  first   quest  lor.    to   be   considered   1st 

Can  t  .       rlty  acq  JLre    the  land  by 

volu.itar\    conveyance  of    the   trustees   free   free:  the    trust? 

Section  U70  of   KM  Civil  boue  e  iifcate  of 

California   pro  vices  as   follow.-*  t 

"Certain  sales,   etc.,   by    trustees,    voiu.  ere 

*  trust  In  relation  to   real  |  ty  is   expressed  in 

the  instrument  creating  the  estate  every   transfer  or 
other  act  of   tl.e  trustees,   in  contravention  of    i. 
trust,   is  absolutely  voio»" 

.isU      f  C  mis  lias 

construe  s  section  of   the   cote  a  with  the 

power  of   trustees  of  a  perpetual  charitable    trust  to  aliv-n- 
ate  real  pro   erty  in  0 * Kara  vs.   brand   „  <■  ,  c .   i«i3  Cal,  151, 
(1^1). 

In  the  o'hara  case  an  express  charitable   trust  had 
been  created  "to  forever  -maintain  an  Orphans'   hone"   ana  land 
was   conveyed  "to   have  and  to  holt    for   the   sole  purpose  of  a 
site  for  an  orphans'   ;  oiue  *  *  •  «  **  ano  for  the  perpetual 
maintenance  of  an  Orphans*   hone."  ore  was  no  further 

express  prohibition  of  elienatl:     .        leers    later,    in   1J1W, 
the  property  had  deteriorated  to  a  point  whore  re-bui. 
and  re-mouellng  at  great  expense  were  necessary,  and   because 
of  lack  of  funds  the  boat  was  closed  end  abandoned. 

The  home  was   conveyed  to   O'Hara  ano.  no  petit 
the  court  for  a  decree   c^.  firming  the  sale,   the  court  heldt 

"Appellant  complains   that  the   sale  of   the  1&m  , 
umer   the  conditions  here  existing,   cones  oirect 
within   the  terms    jf  section  670  of    t».e  C  e, 

i  provides i 

*Vhere  a  trust  in  relation  to  real  property  is 
expressed  1  strument  creating   the  eat*. to  every 

transfe:  c  trustees,    in   c  -  Preven- 

tion of    the    trust   is   absolutely  . ' 

"This  section  has  no   application  to    the  facts  of 
Is   case.  e   sale   here    Involved  Is  not    'in   c  :>tra- 

yention  of  the  trust1,   but,   for  the  purj/'sc  of  carry* 
in*,  ou'u    ti.fc    terms  of  t.   tan    -.aicinfe  l.t  effectual 
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ln  a  amn»r  il/iorent  from  that  originally  co:.te&tplat'. 
",ln   tMte   ;.remumed  lntc,  a   creator  of   the 

t,  m  tha  pr 

In  Alem&ny  v.  Yi  .      .U3,  a  partic- 

ular property  had  been  dot  .a  tec  for  church  purposes,   and 
was  f  be  ba  unauited  therefor*  rt  ordered 

a  sale.  In  order  that   suitable  property  might  be  pur- 
chased,   stating  at  pft  SI 

»Thc  principal  j  ended  by  the  c  ■  was 

to  provide  a  * Roacn  Catholic  Church  Tor  the  German  Con* 
r  the  ace*      en  a  means 

this  end  the  lot  on  >^ery, 

vaa  selects.  ,   and  at  the   time  of    the  select  t  was 

suitable  or  at   least  not  Inappropriate  for  that  purpose. 
sequent  events,  not  then  anticipate   ,  .re 

ressly  provided  for  by  the  don«r»,   have  already 
practically  defeat  *  scheme  of  the  original  donation. 

els  a  ^ss  houses  and  places  of  public  resort 

lave  grown  up  in  close  proximity  to   the  property  .        A 
variety  of  circumstances,   the  results  of  t.  oresean 

*th  of  a  populous   a  -eyond  and  around  the  premises 

ve,  aa  found  by  the  Court  below,   reno«*red  this  lot 
'unsuitable  as  a  site  lor  an  etiifice  for  religious 
worship'.        These   circumstances  have,   at   the    sane   time, 

ly  enhances   its  value   in   the     arket,   and  it  appears 
that  a  sum  can  be  obteineu  lor    it  m  mill  be  auffi cl- 

an t,  after  pa,  ebtednaes  urch, 

se  a  suitt  •   city  and  er^  -reon 

an  edifice  proper  for   the  accomplishment  of  the   jrlilnal 
fial&;  -  :'  the  d.ji.atioj  .  ow  directea,  under 

oca,   a  sal*.  uiiisos  and  a  re- 

-estut  3   sale  in  1  ranee  of 

fee  objects  i  trust.  see  no  error  eneral 

scope   oi  decree.        It  cannot   ba  »ai  j»vc  displaced 

. tcrf ered  with  the  .al  trust  f  t,   so  far 

as  the  particular  premises  are  cc -cer;*  .,      ■- 

sally  oefe  .  e_ 

oT        The  decree    in  its   effect  re-establishes 
trust  as  far  as  j  ^le,  t  vii.C3   the  -seans 

by  ont  o:  s  may  be  executed  and 

"  nto    substantial  effect.  * 

rule  therein  enunciatec  was   in  no  wsy  changed 
by   the  adoptior.  of  section     70  of    the  Civ  QC. 

"In  such  cases,    the   bett  uctlce   is   to  petition 

the  equi  ilaslon  to   sell 

before   consummating    the   sale.        In   the    Instant   ease   the 
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trustce  firat  sold   the  property,  eubject   to  c  ,r.f  J 
tion,  and  now  seeks  approval   of   turn  acta  performed  by 
it."  uerecoring  ours) 

Ilia  rula   la  alao  etateC   in  Seott  ruats,   3eetion 

l§  «Ler*   tba   text  writer  farter   states t 

ere  the  trustees  apply  to    the  curt  for  per- 
aiseion   to   sell,    the  Attorney  General  s  be  joined 

aa  a  party  to   t  ro  seeding*" 

It  should  be  noted  thai  tue  baala  of   the  0»Hara 
decision  la  that  a  court  of  equity  will  lane  ita  aid   to  the 
alienation  of  real  property  :ela  in  e  chori table   trust  where , 
beeauae  of   e.ih  circuatatancea,  auch  trust  has   been  pr*    - 

tlc&lly  defeated  ana   the  alienation  la   t-^ereiore  la  aid  or 

«rpoee  of   the    trust,   rotifer  than  lr  ravention  of  it* 

limitations  I    r  le   in  the  01nara  ease  are 

clear i  nted  eut  e   district  £  Appeal  or   tale 

te    in    iecuritifa   ^  ir^t.   national   bank  vs.   taster,    136,   Crl. 
,   hear  by  the  •* u  ream  Court,        In  the 

ster  caae  is  reviewed  the  authorities  on  the 

subject   a:.u   xtoldel 

"It     aa   always  been  the    sett  lee  pulley  of   the 
law  to   reapect  aau  enforce  the   solemn  explicit  declar- 
ation o  wi she a  of  a  tea tat  i  are  embodied 
e    terms              s  laat  will.       The  Supreme   Court 
sited  Statea  says   in  -helton  r.  King,   22$     ...  . 
&0    (33          .      .                      ,    57      .      .    i  e   la 
no  higher  auty  ;             ~ests  upon  a  court  t>  an  to   carry 
out    tbt                              f  a   testator  wi.en  t              vision 
la  not  repugnant  to  aettle             olplee  <             lie  policy, 
and  la  otherwise  vnli< ..  '         (2)     While   it   la  undoubtedly 
true   t:.at  a  court  of  equity  haa   the   power  unoer  proper 
circunetancea  to  cirect   ti«   aale                  arty   contrary 
to   the  express   terns  of  a    trust  for  t                  se  of 
ear  it,    the  eatate  tr.:~  serious   loss   or  destruction,   on 
the  theory  that  it   is   nelpi:.0  to  fulfill   the   ultimate 

rpoee  oi  st,    such  an  orcer  ntay  not  be   -  a*.c  aa 

*  Ut$0r  jjBitfencju  or  even  ^e^TTj^^C" 

May  be  t.ec  o  eeru  t.hc   ^r^Jflf   latere  a  ecu, 

Tn  view  ot   the   seriousness    -i   i*>terferln;.,  with  the  ex- 
preas  declarations  of  an  express   trust  prohi 
alienation  roterv  r  a  Halted   tine,   a  co^rt  of 

to   be   solo   e/ccp'j 
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upon  clear  and  sot la factory  proof  that  It  la  ntcfti- 
eary  to  do  so  to  preserve  the  estate  and  'carry  out* 

?ntlon  and  purpose  of  the  testator.  A'  court 
has  no  /lftht  to  speculate  upon  the  wore  pro  ability 
1*5a*t  such  a  sale  will  ultimately  inure"  to  tho  eno- 
flt  of  the  teneTfolafiaa^'tundaFa  c orTng  oura) . 

While  it  la  true  that  the  decision  in  the  Easter  oaae  wua 
predicated  to  a  considerable  extent  upon  special  circumstances, 
the  rule  stated  as  to  the  limits  upon     , ower  of  a  court  of 
equity  to  Interfere  with  a  prohibition  against  alienation  made 
by  the  trustor  is  clear. 

I  conclude  (1)  that  a  court  of  equity  has  Inherent  power 
under  certain  circumstances  to  order  a  sale  of  trust  property 
notwithstanding  an  express  prohibition  against  alienation  in 
tha  instrument  creatine  the  trust;   (2)    t  at  t'\is  power  way 
not  b«  exercised  as  a  tnere  matter  of  expediency,  or  even  be- 
cause the  sale  nay  e  deeded  beneficial  to  the  tract)  (3)  that 
Is  power      e  exercised  only  upon  clear  and  satisfactory 
oof  that  it  is  necessary  to  preserve  thA  trust  estate  frost 
serious  loss  or  destruction  &nd   to  oarry  out  the  purposes  and 
intent  of  the  trustor, 

as  I  understand  the  present  circumstance a  of  the  Coge- 
well  School,  tha  sale  of  tha  property  in  question  is  not  essen- 
tial to  the  preservation  of  tha  trust  and  the  carrying  ant  of 
the  purpose  and  Intent  of  the  trustor. 

There  re  mine  to  consider:   (2)  jslng  Author- 

ity acquire  tha  land  by  tha  exercise  of  the  power  of  eminent 
domain? 

That  tha  property  of  Cogswell  Polytechnic  Collere  la 
dedicated  to  a  pu  lie  use  can  hardly  be  questioned.  University 

of  southern  California  vs.  Kobbins  1  a  .  >,pp.  (2)  623 1   

Code  of  Civil  Procedure  1238 i  Political  Code  SfllS. 

ction  1240  of  the  ode  of  civil  Procedure  of  tha 
State  ol  California  provides  in  part  aa  follows: 

operty  which  may  cm  taken.   Tha  private  prop- 
erty which  may  e  taken  under  thla  title  included 

"5.  Property  appropriated  to  public  use.   Property 
appropriated  to  pot  lie  use;  but  such  property  shall 
not  oa  taken  unless  for  a  mora  neceaaary  putllo  use 
than  that  to  which  it  haa  already  been  appropriated)" 

The  general  rule  Is  thus  stated  in  10  Cal.  Jvr. 
16: 
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"Property  appropriated  to  a  public  use  may 
I  taken  for  another  and  a  aiore  neoeeaary  uae. 
It  follows  ae  a  neceaaary  corollary  to  this 
proposition  that  property  cannot  be  appropriated 
to  a  leas  nooeaaary  public  use  than  that  for 
which  it  ia  already  appropriated.   Thia  protec- 
tion from  appropriation  for  a  leas  neceaaary  pu 
lie  use  extends,  however,  only  to  such  lands  as  have 
.een  appropriated,  and  are  being  used  or  are  like- 
ly in  the  future  to  be  needed  for  the  eclating  use," 

be  Supreme  Court  of  the  State  of  California  inter- 
preting the  section  of  the  Code  of  Civil  1 rocedere  above 
quoted  in  Sou f  .era  Pacific  lpeny  ya.  Southern 

Callx  oi-n  la  ;iallwaj  Company ,   111  Cal.  221,  hoi 

"it  la  property  appropriated  to  public  uae, 
which  ia,  under  subdivision  3  of  section  1240  of 
the  Code  of  Civil  Procedure,  protected  from  con- 
demnation except  'for  a  acre  neceaaary  public 
uae'i  and  as  to  landa  owned  by  defendant,  but 
which  have  not  been  thus  appropriated,  and  are 
not  lively  in  the  future  to  be  needed  for  the 
exletlnx  public  use,  the  inhibition  doea  not 
epplyi  I  altimore  etc.   .   .   »•  w,  £•  ■  •  a  X*     . 

.  Co.,  17  W.  Va.  812;  reoria  etc.  !<•  K.  Co.  v. 
Peoria  etc.   .   .    .66  111.  174)". 

In  Eaet  -ay  Municipal  utilities  district  va.  City 
of  Lodi  120  Cal.  App.  74'0,  the  court  reviews  the  author  1- 
ties  on  the  subject  and  states  the  principles  applicable  as 
follows t 

"In  20  0«  J.  601,  the  law  is  thus  stated t 
'Land  owned  by  a  corporation  whose  business  consti- 
tutes e  public  use,  not  in  actual  use  nor  essential 

a  exerc lee  of  its  franchise .   sTands   on  the  seme 
Tooting   aa'iiTaT'of  a  private  individual,   ana  may   ^e 
condemned  by  another  corporation  under  the   general"* 
laws.       save  rtholeaa,   there"  muat  't>e  e  11'  eral   consi- 
deration of  the  future,   aa  well  aa  the  exiatinr 
neede  of  the  company  whose  land   la  aourht  to  'a  ap- 

oprlated,    .  el  ore   it   can  be  deprived  of  any  por- 
tion thereof;  but  the  mere  poealbllity  that  the  land 
sou)  lit  to  be   taken  aay  at  acne  future   tine   be  coma 
necessary   to  the  exercise   of   the    iranchiae   of   the 
ooetpeny   own  in;     it,     :oes  not  exempt   It  from   condemna- 
tion. •        again,   the   facts  and   circumstances  surround- 
ing  the   0000  muat   '  e   considered   in  determining   the 
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applicatlon  of  this  statement  of  the  law  as  to 
this  possibilities  and  contingencies  'relating  To 
fts  use,  and  whether  th<>  owner  possesses  the 

"il  ity  to  :  same  to  a  pu:  lie  u so  and 

whether  ions  "are  such  as~£o  make  thy 

I  o  use "  contingent  and  problewat  1  oal .' w 
TSndo r scoring;  ours )  • 

I  understand  that  the  property  In  question  Is  not  now 
actual!;;  used  for  school  purposes.    owever,  It  Is  to  ta 
served  that  under  the  authorities  above  cited  this  clrcua- 
stanoe  Is  not  necessarily  determinative  of  the  question  of 
more  necessary  puclic  use.   it  further  appears  from  the  au- 
thorities cited  that  this  question  can  only  be  determined 
upon  a  consideration  of  the  facte  and  circumstances  as  to 
the  possibilities  and  contingencies  relating  to  the  use  and 
whether  the  owner  possesses  the  ability  to  devote  the  sea* 
to  public  use  and  whether  the  conditions  are  such  aa  to  nuke 
the  pu  lie  use  contingent  and  problematical. 

The  rii/ht  of  the  rousing  Authority  to  exercise  the 
power  of  eminent  domain  is  cloar:oe  tion  12  of  the  musing 
authorities  Law         tate  of  Culiiomia;  Section  1258 
of  the  Code  of  Civil  Procedure,  as  amended  191'  . 

The  success  of  such  a  prooeedin  f>tu&   the  ultinate  ac- 
quisition of        le, however, depends  entirely  upon  the 
facts  and  circumstances  as  they  may  develop  upon  trial  even 
thou  h  the  owner  waose  property  is  already  devoted  to  a 
lie  use  under  a  trust  instrument  prohibiting  alienation, mav 
be  willing  to  part  with  the  title. 

Respectfully  submittc 


Clt>  Attorney. 


To  the 

ousint  Authority  of  the 

itj  u     unty  of  San  frVunclsco. 
#10. 
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May  10,  1940* 


SUBJ     Interpretation  of  J  tight s  of  Tax  Collector 
in  Connection  with  Licensing  of  Contract- 
ore  under  factions  76  and  200-207  of  Article 
II,  Part  III,  of  the  ;>an  Iranclsco  Municipal 
Code* 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

(1)  In  the  event  a  "contractor"  (as  that  tern  is  defined 
in  Section  200  of  Article  II,  Part  III,  of  the  San  Francisco  Munic- 
ipal Code)  fails  to  pay  the  application  r  renewal  fee  provided 
therefor,  can  the  Tax  Colleotor  demand  the  payment  thereof? 

(2)  Does  Section  76  of  article  II,  Part  III,  of  the  San 
ranciaco  Municipal  Code  apply  to  delinquent  contractors? 

oraipM 

Sections  201  and  202  (supra)  provide  as  follows: 

"Registration  Required.  iJvery  contractor m   as 
the  tern  is  defined  by  Section  200  of  fails  Article,  shall 
before  engaging  or  offering  to  engaga  in  the  construction, 
reconstruction,  alteration,  repair,  remodeling,  i.xprove- 

ont,  reduction,  demolition  or  change  in  any  building, 
structure  or  improvement  within  the  City  and  County  of 
San  Franoisoo,  or  in  the  improvement,  paving,  filling  or 
grading  of  any  street,  road,  avenue,  lane,  highway,  alley 
or  way  within  said  city  and  county,  or  in  tlie  improvement, 
grading,  or  filling  in  of  any  lot  or  parcel  of  land  in 
said  city  and  county,  or  who  holds  himself ,  and  by  ad- 
vertisement, solicitation  or  otherwise,  proclaims  hiiself 
to  be  a  person,  firm  or  corporation  who  is  willing  to  do 
or  perform  all  or  any  of  the  aforementioned  things,  obtain 
from  the  Bureau  of  Licensee  in  the  office  of  the  Tax 
Collector  of  the  ity  and  County  of  aan  Frauciaoo  a  certif- 
icate to  the  effect  that  he  is  registered  as  a  'license^ 
contractor  in  'said" bureau  of  Licensee* 
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"Procedure  for  Registration,  (a)  Application. 
Any  person,  firm,  association  or  corporation  desiring 
to  become  registered  as  a  licensed  contractor  as  herein 
provided  shall  make  application  to  do  so  to  the  Bureau 
of  Licenses  in  the  office  of  the  Tax  Collector.  Such 
application  shall  be  in  writing  and  shall  set  forth  the 
name  and  address  of  said  applicant;  whether  said  appli- 
cant is  acting  as  an  individual,  copartnership,  associa- 
tion or  corporation,  and  if  a  copartnership,  the  names 
and  places  of  address  of  all  of  the  members  of  said  co- 
partnersliip,  and  if  an  association  or  corporation,  the 
principal  place  of  business  and  the  names  and  addresses 
of  the  officers  of  said  association  or  corporation;  and 
when  and  where  said  applicant  lias  been  registered  as  a 
contractor  under  the  laws  of  the  State  of  California. 
Said  application  shall  also  state  the  particular  char- 
acter of  work  in  which  said  applicant  is  engaged  and  a 
general  statement  of  applicant's  qualification  and  ex- 
perience* 

(b)  State  Registration  Required.   No  contract- 
or shall  be  entitled  to  receive  a  certificate  of  regis- 
tration as  in  Section  201  of  this  Article  provided,  un- 
less he  is  registered  as  a  contractor  with  the  State  of 
California  as  provided  by  the  laws  of  California. 

(c)  Application  Fee.  All  applications  for 
registration  shall  be  accompanied  by  a  fee  of  Ten 
($10.00)  Dollars. 

(d)  Investigation  -  Issuance  -  Renewal  -  Fee. 
When  any  application  for  a  certificate  of  registration 
is  filed  as  in  subsection  (a)  hereof  provided,  the  same 
shall  be  investigated  by  the  said  Bureau  of  Licenses 
and  If  the  facts  set  forth  in  said  application  are  found 
to  be  true  said  certificate  shall  be  granted  and  shall 
remain  In  force  only  until  the  end  of  the  fiscal  year 
during  which  the  same  was  granted,  and  thereafter  the 
said  certificate  shall  be  renewed  each  fiscal  year  by 
the  filing  of  a  request  to  renew  the  same  and  the  pay- 
ment of  the  sum  of  Ten  ($10.00)  Dollars  to  said  Bureau 
of  Licenses. 

(e)  Revocation  of  Certificate,  Grounds  for. 
Any  certificate  of  registration  may  be  revoked  for  any 
act  of  the  person  so  registered  showing  said  person  to 
be  dishonest  or  guilty  of  the  violation  of  any  rule  or 
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regulation,  either  state  or  municipal*  regulating  or 
governing  contractors* 

(f)  Appoal,  Reasons  for*   Any  contractor  feel- 
ing aggrieved  by  the  failure  of  tlio  Bureau  of  Licenses 
to  issue  any  certificate  of  registration,  or  by  reason 
of  any  revocation  thereof,  shall  liave  the  right  to  appeal 
to  the  Board  of  Peraiit  Appeals  from  the  action  taken  by 
said  Bureau  of  Licenses*" 

Section  201  (supra)  very  definitely  states  that  every  con- 
tractor (aa  that  torm  is  defined  in  section  200  thereof)  s.hali  oSfain 
a  license  from  the  Bureau  of  Licenses  in  the  office  of  tho  Tax  Collect* 
or  before  engaging  in  business  in  San  i  rancisco*  The  language  tiserc- 
in used  is  clear  and  concise  arid  nakes  the  procvrlag  of  a  "contract- 
or's license"  a  -aaiiuauory  provision  and  prerequisite  to  the  engaging 
in  the  business  of  a  "contract or"  in  this  coEjmunity* 

The  language  of  Section  202  (supra)  wherein  it  states  that 
"any  person,  fira,  association  or  corporation  do siring  to  become 
registered  as  a  licensed  contractor  *  *  •  *  shall  rathe  application," 
is  no  liioltation  of  the  provisions  of  Section  201  (supra);  in  the 
first  plaoe  Section  202  only  concerns  Itself  with  the  prooedure  of 
registering  as  distinguished  from  the  requirement  of  registration, 
and  in  the  second  place  it  is  not  every  person,  firs:  or  corporation 
tha;         ain  such  a  license,  it  Is  only  such  firms  as  contemplat- 
ed engaging  in  the  "contracting*  business  that  would  require  and 
therefore  desire  to  register  for  such  a  license* 

Section  76  of  Article  II,  Part  III,  of  the  San  Franoisco 
Municipal  Code,  In  so  far  as  t     position  and  collection  of  pen- 
alties for  delinquent  payments  is  concerned,  lias  no  application  to 
the  problem  at  '.and,  for  by  its  own  terms  its  application,  in  this 
connection,  is  eonfinod  to  tlie  provisions  of  Sections  75  to  100  In- 
clusive of  that  Article  of  the  code* 

You  are  therefore  advised  as  follows t 

(1)  That  the  Tax  Collector  is  empowered  to  demand  the  pay- 
ment of  tic  fees  provided  in  tha  ode  to  be  paid  by  every  "contract  or" 
(as  that  term  is  defined  in  Section  200  (supra)  before  engaging  in 
business  in  San  Francisco;  and 

(2)  That  Section  70  (supra)  of  the  San  Francisco  Municipal 
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Code  has  no  application  to  "delinquent"  contractors,  in  ao  far  as 
sition  and  collection  of  penalties  is  concerned. 

However,  your  attention  is  directed  to  Section  9  of  the 
Contractors'  Registration  Ordinanoe  (Ordinance  No«  9*0924)  which 
lias  not  been  repealed  and  is  therefore  still  in  effect  as  the 
penalty  for  violating  the  aforementioned  code  sections  (which 
code  sections  were  taken  frora  this  very  ordinance)  t 

"Section  9»  Any  person,  firm  or  corporation 
lng  business  Jn  the  City  and  County  of  3an  Fran- 
cisco as  a  contractor  as  nerein  defined,  falling  to 
register  in  accordance  %?ith  the  provisions  of  this 
ordinance,  shall  be  guilty  of  a  iuisue^eauor  punish- 
able by  a  fine  not  to  exceed  Five  Hundred  (§500*00) 
Dollars,  or  by  iuprisonsiont  in  the  County  Jail  for  a 
period  ^f  six  'K>ntha,  or  by  both  such  fine  and  i. 
prieoninent.'' 


Respectfully  sub&itbed, 

CITY  ATTORMf 
Tax  Collector 


• 
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May    13    1940 

T:  Licensing  of  .rokers  of  Wines  and 
distilled  Liquors. 

Gentlemen: 

This  oii ice  is  in  receipt  of  your  request  for  an 
opinion  as  follows t 

"I  sb!  directed  by  the  Finance  Committee  to 
ask  you  for  an  opinion  as  to  whether  or  not, 
under  the  now  state  and  federal  laws,  the 
City  has  any  right  to  impose  a  tax  for  revenue 
purposes  on  I  rokers  of  wines  ana  distilled 
liquoi»s,  now  classified  as  Merchandise  brokers •" 

OPINION 

Section  22  of  Article  XX  of  the  State  Constitution  provides 
in  part  as  follows : 

"The  State  i3oard  of  Equalization  shall  have 
the  exoluslve  power  to  license  the  manufac- 
ture, importation  and  sr.le  of  intoxicating 
liquors  In  this  State,  and  to  collect  license 
fees  or  occupation  taxes  on  account  thereof 
and  shall  have  the  power,  in  its  disc ret ion, 
to  deny  or  revoke  any  specific  liquor  license 
if  It  shall  determine  for  good  cause  that  the 
granting  or  continuance  of  such  license  would 
be  contrary  to  public  welfare  or  morals." 

In  the  case  of  LOS  AIGKL-.S    —      .  v.  LOS  ANOELSS,  8 
Cal.  App.  (2d)  391,  the  court  held  that  the  provisions  of  Section  22, 
of  Article  XX  of  the  State  Constitution,  giving  the  State  the  exclu- 
sive rirht  and  power  to  control,  license  and  regulate  the  manufacture, 
Importation  and  sale  of  intoxicating  liquors  within  this  State,  took 
away  from  the  Political  subdivision  of  the  state  the  right  to  impose 
a  license  tax  for  the  purpose  of  revenue  upon  any  suoh  business. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  City 
and  County  of  San  irancisco  has  no  right  to  impose  a  tax  for  revenue 
purposes  on  ; rokers  of  wines  and  distilled  liquors. 

spectfully  submitted. 


CITY  ;  T7T 


I  lnance   Comr.ittee 
ard   of  Supervisors. 

IS 


3146 


May  14,  1040. 


SUBJECT i   In  Re,  Sabbatical  Leave  Payment 
of  hary  1.  liorrln. 


Gentlemen j 

1  am  in  receipt  of  a  request  fur  an  opinion  as  to 
whether  or  not  the  above  teacher  is  entitled  to  payment  of 
her  salary  in  accordance  with  the  rules  governing  sabbatical 
leave.   she  facts  disclose  that  she  returned  from  sabbatical 
leave  on  January  5,  1938,  and  that  Bhe  taught  to  Lecember  5, 
193b,  and  then  was  absent  because  of  illness  and  received 
sick  leave  pay  for  tfce  full  time  allowed  by  law,  up  to  and 
including  Kay  8,  1939,  and  then  received  a  leave  of  absence 
for  the  balance  of  that  school  year. 

During  the  next  school  year,  to-wit,  in  1939-40 
she  was  also  absent  fro.-,  the  beginning  of  the  Fell  Term, 
1939,  to  January  26,  1940,  with  sick  leave  allowance;   and, 
since  that  date  has  been  on  leave  of  absence  by  permission 
of  the  board  of  Educat  on. 

You  desire  to  know  whether  under  these  circumstances 
she  is  entitled  to  any  sabbatical  leave  pay. 


Section   5.722   of   the   School  Code,   which  is   the 
section  dealing  with  sabbatical   leave,   provices   that  the  sabbat- 
ical  leave   compensation 

N  e  »  *  »  *  shall  be  paid  in  two  equal  annual 
installments  during  the  first  two  years  of  service 
rendered  in   the  empl^  overnin,;;  boara  follow- 

ing  the   return  of   the  employee  from  said  leave  of 
absence   *•♦•«." 


The  above-named  teacher  returned  to   se. vice  at   the 
Inning  of   the  spring  term  in  1958,  an;    thus   she  was  entitled 
to  all  of   the   benefits   of   the  sick  leave   provisions  of    the 
Sehool  Cooe  which  benefits  are   set  forth  uncier  section   5.750 
of  sal  e.        She  would  also  be  entitled  to  the   benefits  of 

the  provisions   for  leave  of  absenee  as   set  forth  in  Seetion 
5.720  and  Section   5.721  of   the  »ol  Code* 


iM 


>_      . 
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It  should  be  noted  that  the  sabbatical  leave  lew 
does  not  require  the  teacher,  In  order  to  beco;j©  eligible 
Tor  her  pay,  to  return  to  the  service  and  teach  for  two 
years  followliig  her  return  from  sabbatical  leave.     ie 
becomes  eligible  merely  by  returning  to  the  service  of  the 
School  Department  even  though,  because  of  illness,  she  is 
unable  to  complete  the  full  year's  work.  orwlse 

woulc  place  an  undue  hardship  on  the  teacher  granted  sabbat- 
ical leave  and  would  be  unwarranteu  frean  the  provisions  of 
e  sabbatical  leave  law* 

It  is  ray  opinion,  therefore,  that  Kiss  Morrin  is 
entitled  to  receive  her  first  installment  for  sabbatical 
leave. 

Very  truly  yours, 


CITY  A 


To   the  - 

Board  of  i.eucati      . 


nZ 


3147 


May  15,  1940. 


:   la  Fo,  3ick  Leave  Compensation 

oi     oyee  while  uncer  Guardianship, 


Tear  Sirt 

You  have  asked  me  to  acvlse  you  if  William  A. 
Johnson,  Accountant  with  the  5oard  of  Education,  la  en- 
titled to  his  sick  leave  salary  in  view  of  the  fact  th.Rt 
he  lias  been  declared  Incompetent,  and  a  guardian  appointed 
over  his  person  and  estate.    It  appears  from  the  statement 
of  the  board  of  Education  that  air.  Johnson  was  granted  a 
leave  of  absence  with  pay  on  account  of  illness,  pursuant 
to  Kule  52  of  the  Civil  be,  vice  Commission. 

bsequent  to  the  granting  of  the  leave,  u-r. 
Johnson  was  ufcdureo.  to  be  an  incompetent  person  by  the 

;>erior  Court  of  the  State  of  California,  in  anc  for  tiae 
City  anc  County  of  San  Francisco,  anu  a  guardian  was 
appointed  jver  his  person  and  estate.   It  appears  from 
the  petition  filed  for  Letters  of  Ottardians.iip  that  *r. 

.nscn  has  "by  reason  of  illness  become  mentally  and 
physically  incompetent  either  to  care  for  himself  or  to 
manage  his  property". 

The  question  asked  is:  Toes  the  feet  th^t  Mr. 
Johnson  has  been  declared  incompetent  deprive  him  of  pay 
for  the  period  of  his  sick  leave? 


It  appears  th:  t  i'r.  Johnson  has  so  plied  with 
all  of  the  provisions  of  the  Civil  Service  Rule  regulating 
sick  leaves  with  pay,  and  that  his  leave  has  not  been  ex- 
hausted as  pro viced  in  Section  5  of  the  Kule;   nor  is  there 
any  question  as  to  his  actual  illness.     crefore,  fctat 
./  question  to  consider  is,  as  above  stutec,  does  an 
adjudication  of  incompetence  deprive  the  person  so  adjudi- 
cated of  his  sick  leave  pay. 

flection  1  of  the  Rule  provides I 

"The  officers  and  employees  of  the  City  and 
County  of      rancisco  shall  lc  entitled  to  sick 
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leavee  with  full  pay  in  accordance  with  the  laws, 
rules  and  regulations  of  the  Retirement  Board  *  *" 

Mr.  Johnson's  grant  of  sick  leave  comes  within  this 
rule. 

The  fact  that  a  guardian  was  appointed  over  Mj»# 
Johnson  ones  not  necessarily  determine  that  the  necessity 
f or  t he  guardianship  was  occasioned  by  any  mental  disorder. 
See  iTiCBAT;      ,  Section  1460,  in  w)J.ch  an  incompetent 
person  is  construed  to  set 

"  »  «•  #any  person  whether  insane  or  not  who, 
by  reason  of  old  age,  disease,  weakness  _^_  .ind  or 
other  cause  is  urtatie  unassisted  properly  to  manage 
and  take  eare  of  himself  and  his  property." 

The  inability  may  be  cue  to  physical  or  mental  illness, 
and  even  if  the  inability  were  due  to  the  ^  toer  it  is  still 
illness  and  the  person  suffering  from  it  corses  within  the 
sick  leave  rule. 

This  does  not  mean  that  every  person  who  mij/ht  lose 
his  mind  would  be  entitled  to  sick  leave  for  it  always  lies 
within  the  appointing  power  to  prefer  charges  of  inco  petenoe 
against  an  employee  so  afflicted  a:      reby  terminate  his 
sick  leave  as  well  es  his  employment. 

In  the  instant  case,  however,  it  does  not  appear 
that  Ur.  Johnson  is  so  afflicted  and  you  are  advised  that 
he  is  entitled  to  his  sick  leave  pay,  accor     to  the  Rule, 
until  the  Tepartment  of  Education  takes  appropriate  action 
to  ceprlve  him  of  it. 

Very  truly  yours. 


Ci 


To  the  - 
Controller. 

C.C.  to  - 

Board  of  hducatl 

Civil  Service  Co.^  iaslon. 
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May  20,  1940. 


SUBJECT:  Did  of  Van^el  Theodos  for 

"Manganese  Steel  Track  specials" • 


£>ear  sir: 

This  office  la  In  receipt  of  your  request  for  an  opinion  In 
connection  with  the  recent  call  for  bids  for  "Manganese  Steel  Track 
Specials"  to  be  delivered  in  accordance  with  plans  and  specifications 
of  the  Municipal  Hallway. 

Your  request,  while  it  is  rather  lengthy,  specifically  raises 
the  legal  question  of  whether,  when  a  call  for  bids  for  "Manganese 
steel  Track  Specials'1  is  ;iade,  according  to  plana  and  specifications 
prepared  by  the  City  and  County  of  San  jrancicco,  a  bidder  can  offer 
"Manganese  Steel  Track  Specials"  not  in  accordance  v:lth  such  plans  and 
specifications  and  still  have  the  contract  lawfully  awarded  to  him. 


I  am  informed  that  Mr.  Vangel  Theodos  has  offered  track 
specials  at  a  much  lower  price,  but  ot  in  accordance  with  the  plans 
and  specifications  prepared  by  the  Municipal  Railway  and  regularly  and 
duly  advertised  according  to  law. 


OPINION 


Prom  the  foregoing,  and  from  infor<aation  that  I  have  been 
able  to  gather,  it  appears  that  specific  plans  and  specifications  were 
prepared  by  the  City  and  County  of  San  Francisco,  and  tliat  bids  for  the 
contract  based  on  such  plans  and  specifications  wore  requested* 

Section  88  of  the  San  Francisco  Charter  reads  in  part  as 
follows : 

"Purchases  of  equipment  shall  be  rmde  in  accord- 
ance with  specifications  furnished  by  tlie  department  re- 
quiring such  equipment  in  case  the  use  of  such  equipment 
is  peculiar  to  such  department." 

Tills  section  also  provides  that  the  Purchaser  of  Supplies 
shall  not  approve  any  bill  or  voucher  for  articles  not  in  conformity 
with  specifications. 

3ection  89  of  the  oiiarter  j  rovidos  that  all  contracts  for  the 
purohase  of  materials,  supplies  and  equipment  shall  be  .  .ade  after  in- 
viting sealed  bids  by  publication. 


#2 

In  3  McQUILLIN  an  MUNICIPAL  CORPORATIONS,  2d  ed.,  at  page 
909,  we  find  the  following  language  t 

"The  awards  must  be  in  accordance  with  the  terms 
of  the  advert isemont a,  and  tlie  contract  given  to  the  lowest 
responsible  bidder  in  compliance  with  the  advertised  pro- 


posal 


»• 


This  statement  by  the  textwritor  is  supported  by  the  opinion 
of  the  court  in  KOHIO  V.  MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE,  (Md.), 
95  Atl.  478.  The  opinion  of  the  court  in  this  case  is  replete  with 
language  to  the  effect  that  the  Council  could  not  authorize  a  contract 
on  terns  different  from  those  In  the  specifications.  In  this  case  at 
page  483  the  court  said: 

"These  decisions  determine  that,  while  tender  the 
sections  of  the  charter  referred  to,  as  enacted  by  the  act 
of  1898,  there  may  be  competition  between  different  things 
as  well  as  competition  between  prices  bid  respectively  upon 
each  of  those  different  tilings,  the  tiling  or  tilings  for 
which  the  city  Invites  proposals  must  be  determined  in  ad- 
vance of  the  advertisements  for  bids,  and  there  can  be  no 
departure  in  the  proposals  from  the  specifications  in  re- 
gard t'o  those  filings,  and  fcliat ,  where  the  advertisement 
calls  for  bids  on  two  or  more  tilings,  after  the  proposals 
or  bids  are  received  and  opened,  the  board  of  awards,  or 
other  agent  of  tiie  city  authorized  to  do  so,  must  determine 
which  of  the  things  they  desire  to  adopt,  and  the  board  of 
awards  must  then  award  the  contract  to  the  loweat  respons- 
ible bidder  for  that  particular  tiling,  without  reservation 
of  any  discretion  to  be  exercised  by  t3ie  municipal  author- 
ities as  to  an  essential  of  the  contract*  The  reason  for 
so  holding  is  perfectly  apparent*  As  said,  the  object  of 
these  sections  of  the  charter  was  to  'prevent  favoritism 
and  extravagance  in  the  making  of  municipal  contracts*1 
ire  can  be,  no  competition  as  to  a  thinr,  or  things  indof- 
It'e  and,  .undetermined^  and'  if.  whore  they  are  determined* 

froposala  or  contract  awarded  could  department  from  the 
fixations,  it  would  defeat  /the  competition  sourht  to"" 
obtained,  and  result  in  a  contract  for  a  thlnr  for  which' 
there  liad  beon  no  competitive  bidding." 

In  COMMONWEALTH  PUBLIC  SERVICE  CO*  OF  MONTANA  V*  CITY  OF 
LODOE,  (Mont.),  29  Pae*  667  at  673,  tlie  court  said: 

"Municipal  authorities  may  not  enter  into  a  con- 
tract with  the  lowest  bidder  containing  substantial  pro- 
visions beneficial  to  him  not  included  in  or  contemplated 
by  the  terms  and  specifications  upon  wliich  the  bids  were 
invited." 
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In  BRUT3CHE  v.  INCORPORATED  TOWN  OF  COON  RAPIDS,  264  H.  »• 
696  at  697,  the  court  said: 

"Numerous  Questions  arc  raised  as  to  whether  or 
not  the  contract  is  responsive  to  the  call*  Among  other 
provisions  is  one  that  the  bid  and  contract  must  fully 
respond  in  all  .jatorial  respects  to  the  call  or  invitation. 
This  lias  beon  the  previous  pronouncement  of  this  court  in 
the  Carroll  Case  (Urban  v.  City  of  Carroll),  176  Iowa,  217, 
157  :  .   .  352,  and  the  Grand  Junction  Case  (Iowa  electric 
Light  Sc  Power  Co.  v.  Incorporated  Town  of  Grand  Junction), 
216  Iowa  1301,  283  N.  W,  136,  wliere  it  Is  said  that  unless 
the  bid  responds  to  the  proposals  in  all  r-atorlal  rea'p'ecfcs 
it  is  not  'a  bid  at  allA  Sut~a  new  proposal.  V.'e  t'liink  this 
fully  settles  the  law  of  tliis  state  on  this  general  prop- 
osition." 

In  65  A.  L.  R.  035,  may  be  found  an  extensive  discussion  re- 
garding variations  by  bidders  from  plana  and  specifications  presented 
by  Municipal  corporations.  All  of  th©  many  cases  cited  therein  hold 
that  it  is  the  general  rule  that  the  bid  of  one  proposing  to  contract 
for  the  doing  of  a  public  work  must  substantially  conform  to  the  spec- 
ifications in  the  proposal.  Of  course,  mere  irregularities  in  a  bid 
do  not  stand  upon  the  sane  footing  as  substantial  variances  from  the 
specifications  as  regards  the  right  or  duty  to  reject  the  bid. 

However,  from  the  information  that  I  have  been  able  to 
gather  In  this  case,  in  connection  with  the  "Manganese  Steel  ..rack 
speoials",  there  Is  no  were  irregularity  in  the  bid  in  question; 
but  a  substantial  change  from  the  plans  and  specifications  has  been 
proposed  by  the  bidder. 

Under  these  circumstances,  I  can  only  come  to  one  conclusion, 
and  that  is  that  the  bid  by  Vangel  Theodos  must  be  rejected  -  as  not 
conforming  to  the  law.  If  it  is  desired  that  nr.  Theodos  shall  be 
given  an  opportunity  to  present  Ms  track  specials,  all  bids  may  be 
rejected  and  a  new  call  ^ade,  based  upon  new  and  different  plans  and 
specifications.   (Section  35,  Article  2,  Chapter  X,  Part  II  of 
Municipal  Code.) 

Respectfully  submitted. 


CITY  ATTORWT 
Purchaser  of  Supplies 
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May  21,  1940. 


SUBJECT}   Removal  of  Turntable  at 
Bay  and  Taylor  Streets, 


Dear  Sirst 


On  February  27,  1940,  you  wrote  this  office  for  an 
opinion  on  whether  the  i-iarket  Street  Reilway  Company  or  the 
City  and  County  of  San  Francisco  is  liable  for  the  coats  of 
removal  and  replacement  of  the  ~arket  Street  Railway's  turn- 
table now  loct.tt.ii  at  the  center  of  the  intersect  on  of  hay 
and  Taylor  streets,  and  whether  it  wc     e  legal  for  the 
City  and  County  of  San  Francisco  to  contribute  i. 5, 000. 00  to 
t  cost  of  said  removal. 

In  a  further  eoauaani cation  of  March  22,  1940,  you 
inform  this  office  that  the  removal  of  said  turntable  is 
desirable  for  the  reason  that  Bay  Street  has  becor.e  an  east 
and  west  artery  for  four  lane  vehicular  traffic  and  you  state 
that  the  present  location  of  said  turntable  is  a  detriment  to 
the  increased  trafiic  on  said  Bay  Street. 

We  have  in  mind  the  fact  that  aaid  turntable,  by 
reason  of  its  construction,  presents  an  obstacle  to  traffic 
particularly  when  a  cable  car  is  using  the  same, and  furthermore, 
that  said  turntable  has  upon  it  large  iron  clamps  which  might 
present  a  dangerous  condition  so  vehicular  traffic. 

You  also  state  that  the  franchises  granting  the  use 
of  the  so-ealled  Taylor  Street  car  line  #•  to  be  found  in 
Oraer  No.  1801  and  Crder  No.  1832  of  the  hook  of  Franchises. 


ofiia 

Order  Mo.  1881,  to  be  found  on  pages  62-64  of  the 
Book  of  Franchises,  does  contain  the  franchise  under  which 
the  Market  Street  hailwa.     jany  operates  Its  cable  cars  on 
Taylor  street  to  Bay  Street  and  retun  .   We  note  that  Section 
1  of  sale  franchise  p     es  that  the  franchise  holder  shall 
equip  sale  railroat 

N  <t  v  #  with  all  the  necessary  and  convenient 
stations,  switches,  turnouts,  turntables  and  ayplicances  *  ♦" 
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-s  franchise  is  now  reergea  in  the  Operate 
Periiiit  issued  to  the  Market  street  Railway  Company,  the  pro- 
visits  of  which  are  to  be  found  in  Section  131  of  our  Charter. 
The  franchise  is  very  interesting  In  its  terms, having  in  mlna 
the  present  controversies  with  the  market  Street  Hallway 
Co  p any  relative  to  the  paving  of  streets,  etc.    in  Section 
2  of  the  franchise  it  la  specifically  provide 

"Sec.  2.    .:•  rlghta  and  privileges  mentioned 
in  this  order  are  grantee  to  and  shall  be  possessed 
and  enjoyed  by  sai^    \  ntees,  their  successors  or 
assigns  upon  sue:  terms,  conditions  ana  restrictions 
as  are  now  imposed  or  :.ay  be  hereafter  l.ii,p-,aed  by  orders 
of  tne  boaru  of  Supervisors,  or  the  laws  of1  the  £tato  ■.-i' 
California",  especially  the  teraxs,  conditiona  and  restric- 
tions imposed  by  the  498th,  and  500th  and  502nd  and  503u 
Sections  of  the  Civil  Cede  of  the  State  of  California, 
in  relation  to  the  manner  of  constructing  and  .maintain  in 
street  railroads  in  the  cities  and  towns  of  said  State, 
and  a  strict  •     iance  on  the  part  of  aaiu  grantees, 

eir  successors  and  assigns  with  all  of  the  provisions 
of  said  laws  is  hereby  requlrec." 

The  remainder  of  Section  2  of  saia  franchise  is 
also  of  great  interest  because  therein  it  is  specifically 
provided  i 

*  •  *  that  said  grantees,  their  successors  or 
assigns,  shall,  l'x  u  afte,  the  ante  of  the  passage 

of  tltis  order,  be  liable  for  the  cost  and  expanse  of 
repairing  and  keeping  in  repair  with  the 

same  material  as  may  be  in  use  on  tie  contiguous  por- 
tion     •  street,  all  that  portion  of  the  street  or 
streets  over  which  this  franchise  extends,  embraced 
within  the  space  occupied  by  their  track,  or  tracks, 
between  their  rails,  between  their  tracks,  anc  for 
two  feet  on  either  site  of  their  tracks,  ana  shall, 
whenever  directed  by  the  Superintenuent  of  Public 

reets,  put  in  gc.     cidition  these  portions  of  the 
streets  designated  in  this  section." 

We  point  out  that  Section  5  cf  said  franchise  pi  - 
vices  that  the  rate  of  fare  shall  not  exeeec  five  cents  i 
e  rice  and  passengers  shall  nave  the  right  ojC  transfer 
uevtr,  we  realise  that  this  provision  has  beenruled  not  to  be 
binding  if  the     any  can  show  a  loss  in  operating  revenue 
in      iance  with  sale  provision. 

It  will  be  noted  that,  while  the  grantee  of  this 
franchise  has  the  right  to  establish  turntables  when  necessary, 

re  is  no  express  permission  given  for  the  location  of  said 
turntables  at  any  particular  places. 
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Furthermore,  it  is  the  la*     ,  even  though 
there  had  been  an  express  location  desi^      for  the  estab- 
lishment of  said  turntable,  If,  as  and  when  it  became  necess- 
ary for  the  turntable  to  be  removed  or   relocated,  such  reiooval 
or  relocation  woulc  be  legal  under      sercise  of  the  police 
power  upon  orders  frc>;  the  director  of  Public  ift'orks  or  the 
Board  of  Supervisors. 

See  MtKCBD  ?A~t      etc.  Co.  v.  ,     ,2  Cal.App. 
72T5_ 1. 

It  is  true  that  this  particular  franchise  provides 
that  the  grantee  woulc  be  subject  to  "suoh  terms,  conditions 
and  restrictions  as  ar«  now  Imposed  or  raaj  be  ne rear tor 
imposed  oy  art-era  of  the  ^oarc  of  >Jupcx'viaors,  or  the  laws  of 
the  State  of  California",  but  even  without  that  provision  t 
terms  of  the  franchise  may  always  be  voried  where  cor-      s 
so  change  that  such  variations  are  necessary  unrer  the  police 
power  reserved  to  the  City  and  County  of  San  irsneisco  pursu- 
ant t-     provisions  of  occtions  6  and  11,  Article  XI  of  the 
Constitu     ,f  the  otate  of  California 

See  A.T.  &  3.F.  RY.CQ.  v.  KA1LR0AI  CCi.'..d.  of  CA^IP*. 
75  L.ed.  1120; 
AK2  v.  01  etc.  CO..  140  Fw*  .  J2; 

W.  v.  .,  .U.C",,  107  Fed.  10} 

ivcQbluL-i.  Volume  IV, 

(2nd  hd.)  pa^;e  806  -  see  cases  cited  in 
Section  1815; 
Mc^-l^,!,,  ^.;jf  Volume  IV, 

pace  799; 
EASTERN  »i      -:  etc.  CO.  v.  1LAC1U.T1.  115 
I/W.  376; 

.  \.    I   .  .     .,  175  Cal. 

4TH 

It  has  been  held   that  for  the   c     venience  or  welfare 
of  the  public,   a  municipality  may  require   the   tracks  of  a 
railroad  company  to  be  shifted  from  one   street  to  another* 

See   SIOMWL  v.   CEDAR  KAfrliS  etc.   HJU  CO..    02 

0.  it. L 

Therefore  you  are  aavised  that  if,  in  your  opinio.  , 
the  location  of  salo.  turntable,  owing  to  the  change  in  condl- 
tions  on  Bay  Street,  is  a  detriment  ana  uan.,er  to  traffic  on 
Bay  Street,  you  have  the  right  to  a  sk  the  tioar<  of  Supervisors 
to  pass  a  pj     resolution        ;  its  removal  ano  relocation 
at  the  e>penae  of  the  arket  Street  Rallwa      any* 
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While  tVi*   Market  L-trett  Railway  Company  may  be 
pelleu  to  remove  and  relocate  ita  turntable  from  its 
present  position  in  the  intersection  of  Baj  ancTaylor  Streets 
to  a  point  approximately  seventeen  feet  south  of  the  southerly 
property  line  of  Bay  Street  at  its  own  expense,  it  is  ray 
opinion  that  the  City  and  County  of  San  Francisco  would  have 
the  right,  after  such  removal  of  said  turntable,  to  allocate 
sufficient  funds  out  of  gasoline  tax  revenues  or  other  proper 
funda,  for  the  repair  of  the  intersection  .jf  Bay  and  Taylor 
ctreeta  so  that  said  streets  may  be  ronccred  safe  ana  proper 
for  traffic. 

This  would  be  for      eneflt  and  interest  of  the 
public  and  not  within  the  prohibition  of  Section  31  of  Article 
IV  of  the  Constitution  agai     'vine  pu      oneya  or  lending 

icipalit       ivate  purposes  or  to 
private  corporations*   Compelling  the  Karket  street  Reilway 
Company  to  relocate  its  turntable  at  a  point  approximately 
seventeen  feet  southerly  fron  the  south  property  line  of  Lay 

reet  would  have  the  effect  of  curtailing  the  extent  and 
length  of  the  Company's  franchise  and  this  would  give  further 
justification  for  the  City  and  Co        San  franc  is  co  appro- 
priating sufficient    eys  for  the  repair  of  bay     -aylor 

re6ts  at  tl  |       octlon  the  reof  • 

See  C .  »•   l&LABD  v.  GAI.     ,  194  Cal.  2i>8. 

Respectfully  subrai  tted. 


CITY   /.  .  . 


To   the   - 

lircetor  of   Public  Works, 


7,4 
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May  82,  1940. 

:     In  re  -  Licensing  imommmnt    Novices* 

Gentlemen  s 

You  asked  ue  to  auvlss  vou  as  to  the  power  of  the  f  oard  of 
Supervisors  to  include  in  its  pending  license  for  revenue  ordinance 

revision  which  woxld  provide  for  a  license  on  mechanically  oi>erat- 
ed  ai : usoient  devices*  I  understand  that  by  a  aechani cully  operated 
•ssasement  device  you  meant 

"  «Meehanical  Amusement  evioe'  shall  raean  any 
Eiaehine  or  device  Which,  upon  the  insertion  of  a  coin, 
slug  or  token  in  any  slot  or  receptacle  attached  to  said 
machine  or  connected  therewith,  operates  or  which  stay  be 
operated  for  use  as  a  gsiae,  contest  or  aauaenent  or  which 
may  be  used  for  any  such  game,  contest  or  a.auseuent,  irre- 
spective of  whether  said  rtachine  contains  or  does  not  con- 
tain a  pay-off  device  for  the  return  of  slugs,  money,  coins, 
checks,  tokens  or  nerchandise*" 

opm« 

It  iiay  be  broadly  stated  that  if  the  devlees  which  you  men- 
tion are  not  gambling  devices,  they  nay  be  both  regulated  and  li 
However,  if  they  are  gambling  devices,  they  should  be     iolted  and 
oannot  be  licensed,  and,  as  a  natter  of  fact,  any  attempt  to  license 
such  devices  is  forbidden  by  law  and  any  officer  vo     bo  license 
such  devices  is  guilty  of  felony.  (See  Section  337,  Penal  Code.) 

Therefore,  it  is  well  to  jive  consideration  to  t!ie  character 
of  amusement  devices  which  you  ixave  in  aind,  as  tl*e  definition  you 
have  given  .  a  is  rather  broad*  We  will  -J.V9  consideration  to  three 
kind  of  machines: 

(a)  Vesical  or  visual  .a chinos. 

(b)  Merchandise  vending  machines* 

(o)   ;o-called  pin  ball  and  sinilar  devises* 

(a)  So  far  as  .jus leal  and  visual  uAchlnes  are  concerned. 
i.  e»,  iaacliines.  which  upon  the  depositing  in  the  proper  receptacle 
of  a  coin  or  token,  produce  uusical  or  vocal  solsctions,  re produce 
3.  oocliea,  dramatic  selections,  etc.,  or  permit  the  vision  of  scenes 
of  persons,  places  or  happenings,  there  can  be  no  question  that  such 


V 


machine*  sre  not  in  any  way  prohibited  by  lav  and  .my  be  both  licensed 
and  regulated* 

(b)  There  ;ay  be  some  question  about  msroliandioe  vending 
machines,  i*  e»,  machines  which  are  ueed  for  ti»  di a poet Ion  of  ueroh- 
andlse  and  in  uo  vay  involve  cliance  r  skill,  and  operate  by  the  de- 
positing of  the  price  of  the  article  offered  for  sale  by  the  machine, 
in  the  proper  receptacle,  and  which  by  soue  mechanical  action  of  the 
operator  produce  the  desired  article  for  tlie  operator.  There  .  ^, 
some  doubt  as  to  whether  these  machines  can  be  licensed  solely  for 
revenue,  for  the  reason  that  under  the  provisions  of  our  charter  the 
sale  of  erchandis*  at  a  fixed  place  of  business  cannot  be  licensed 
unless  the  same  is  subject  to  regulation  under  the  police  power* 
They  can,  however,  be  licensed  for  regulation,  for  it  is  &p*pt*  that 
the  pxlbllo  should  be  rotected  against  faulty  machines,  and  that  the 
sale  of  prohibited  merchandise  should  not  be  effected  through  them* 

(c)  Pinball  and  similar  devices*  I  have  heretofore  had 
occasion  to  r;Ive  consideration  to  the  uae  of  tliese  devices*  Note  my 
opinion  under  date  of  Karen  29,  1037.  rendered  to  the  chief  of  Police* 

opy  attached)   Subsequent  to  ray  opinion  dated  March  29,  1937,  Attorn- 
ey General  ebb,  in  an  opinion  addressed  to  tlie  iatrlct  attorney  of 
County,  said i 


"If  in  fact  pinball  or  marble  machines  are  oper- 
ated solely  for  amusement  v^tpometi  and  there  is  no  pay- 
off of  any  character  connected  therewith,  tlie  machines 
are  not  prohibited  by  tlie  laws  of  this  state** 

Therefore,  if  such  machines  ere  used  essentially  and  exclu- 
sively for  amusement,  and  there  is  no  pay-off  of  any  kind  from  the 
operation  of  the  same,  end  said  machines  are  not  used  for  gambling 
purposes,  they  may  be  licensed  and  regulated*  Regulation  .jay  Inol  do 
the  number  ot  machines  in  any  one  location,  prevention  of  operation 
by  minors,  their  operation  in  close  proximity  to  schools,  recreation 
center a  and  other  places  where  minors  congregate,  etc*  If  such 
machines  are  to  be  licensed,  they  should  be  so  constructed  that  no 
pay-off  device  is  attached  thereto,  and  the  Poliee  department  should 
be  particularly  vl.llant  that  no  pay-off  of  say  oharaotor  is  permitt- 
ed from  their  operation,  and  that  they  are  not  used  for  gambling 
purposes*  If  they  are  ueed  contrary  to  law,  they  are  subject  to 
ft  seat  ion* 


has  been  submitted  to  me  a  form  of  ordinance  on  this 
subject.  It  tsars  to  be  in  proper  form,  with  the  exception  of  the 
contained  in  section  1,  which  reeds  ss  follows i 


■•  »  •  irrespective  of  whether  said  laaohine  con- 
tains ordbos  not  contain  a  pa^-off  device  for  the  return 
of  slugs,  isoney,  coins,  checks,  tokens  or  .erohandiae." 


I  believe  that  the  language  should  be  deleted* 

In  view  of  the  foregoing,  you  are  advised  that 
it  devices,  as  defined  above,  taay  be  licensed  and  regulated 
voder  the  c  auditions  above  set  forth* 

Kespectfull;;  submitted. 


Board  of  supervisors 


March  29,  1937. 
Subject i  Re i  Pin  all  and  :  arble  Machines* 
Dear  ^ir: 

I  have  your  letter  under  date  of  March  loth  reading  aa 
follows : 

"Enclosed  please  find  Order  to  show  Cause  and 
Terape*ary  Restraining  Order,  in  the  ..atter  oJ   .  Tohnson 
T*  Vim.  J.  Qulnn,  ot  al*,  and  I  respectfully  request  you 
to  defend  us  In  this  icattor* 

In  view  of  the  fact  that  this  order  refers  to 
two  locations,  to-wit:  #272  Turk  street  and  //2003  Chest- 
nut Street,  I  world  like  to  be  advised  upon  receipt  of  this 
c  inunication  as  to  whether  or  not  we  should  proceed 
against  other  places  where  illegal  machines  are  found 
to  be  in  operation* 

I  aia  forwarding  a  caraaunlcation  to  Attorney 
General,   .   .  /ebb,  sugcest      at  he  cooperate  with 
you  in  tliis  -Atter*" 

Thia  opinion  will  deal  with  the  second  para;;yaph  of  tout 
letter* 

OPIITIOW 

I  note  that  you  ask  to  be  advised  as  to  whether  the  Police 
-epartuont  should  proceed  against  places  where  illegal  machines  are 
found  to  be  in  operation* 


The  answer  to  your  question  must  be  in  the  afi'Imative,  for, 
undoubtedly,  it  Is  your  duty  to  prevent  the  use  of  any  ^ani     ihine, 
the  use  or  display  of  which  is  proliibitod  by  law*  However,  as  the 
case  mentioned  in  the  first  uaracraph  of      letter  deals  with  so- 
called  marble  or  pin  ball  »a«hinc8  or  devices,  I  take  It  that  your 
request  deals  with  the  use  a. id  possession  of  these  l^achlnes  and  I 
will  so  consider  it,  and  will  jive  consideration  to  this  point* 

The  use  and  oaoession  cliines  are  regulated  by 

Section  330a  of  the  Penal  ode,  t"  o  pertinent  portion  of  Which  reads 
as  follows: 

very  oerson,  who  has  in  his  posaesr     r  under 


•  e  14  Jtaa  XI- 

- 


taaclXo 


a    •«!»'  >8A«X 

comport  •  ooqea-r 

aiftlt: 

Iff* 
a  «a 
£>oaaofK[  6  J 

<XM    30.  ROO. 

at  et 
jnioiiA  cj   no.  jwodo  a  snJJrunntol  a* 

Utw  lM9b  XXiv  noXnlqo  air 


ec  aa  uc 

•1*  p  aeoalq  Jaxila-ja  Ac©  .a*uii.p 

sun  n  ;jWB-c  *dT 

iWI. 

ortt  a©    ,                                                                          i\v  "ic  - ,>■  .rtf 

riqanaaxaq  aao 
o:;l'?    I    t  ae 

:ua  ea                     w  aXaab   ctce:  .  o-r 

rsMv                       tw  Zwui  XXXtr 

'  batft  a-xa  sd-./iJob'.,  sd  ieceaao  »au  arfT 

■fcaai    ;.-. '  :•■  '      nci^cq  d   ■-  'dhraq  •  1   |*fcc     Lactam   acto  lo  aGSC  noitoit 

•tafia  laaaaoq   I  .   oa-ioq  x*®v 


his  control,  either  as  owner,  lessee,  agent,  employee, 

x'tgagee,  or  otherwise,  or  who     . fcs  to  be  placed, 
>jgg.ntalned  or  l:ept,  in  any  room,  space,  inelosure  or 
"building  o  -nod,  leased  or  occupied  by  him,  or  under 
.anagaiaerit  or  control,  any  slot  or  card  uachine, 
contrivance,  appliance  or  :cc"  anical  device,  upon  the 
result  of  action  of  which  money  or  other  valuable 
3  staked  or  hazarded,  and  which  is  operated, 
or  played,  by  placing  or  depositing  therein  any  coins, 
checks,  slugs,  balls,  or  other  articles  or  device,  or 
in  an     3r  manner  and  by  rrioans  whereof,  or  as  a  re- 
sult of  the  operation  of  which  any  xierchandise,  money, 
representative  or  articles  of  value,  checks,  or  tokens, 
redeemable  in,  or  oxc'iangeable  for  ..onoy  or  any  other 
thing  of  value,  -is  won  or  lo3t,  or  taken  from  or  ob- 
tained from  such  machines,  when  the  result  of  action 
or  operation  of  such  machine,  contrivance,  appliance,  f 
or     .nlcal  device  is  dependent  upon  hazard  or 
anco,       *•" 

While  you  have  not  given  me  a  description  of  the  machines 
or  devices  which  are  the  subject  of  your  Inquiry,  I  take  it  to  be 
a  fact  that  they  are  the  ordinary  pin  ball  devices  which  are  commonly 
used  in  and  about  cigar  stores  and  like  places*  I  take  it  from 
the  mechanism  and  construction  of  these  devices  Limes  of 

chance,  and  not  of  skill,  especially  if  anything  of  value  was  aid 
or  given  to  the  player  thoreof  as  the  result  of  his  play  thereon, 
and  thoy  have  been  so  hold  by  the  courts  of  our  sister  states. 


See »   ADAMS  v»  ANTONIO  (Tex.), 


DAKS  V«  AHTONIO  (TOX.J, 

88     .      .    (2d)   503,   and  cases  cited, 

^DP  v.  '33.)# 

1*7    Sft.    ( 


KLJ)D 

167  uo.   65, 

In  many  states  there  are  statutes  whiefi  prohibit  the  poss- 
ession or  use  of  gaming  dovices  or  ao-called  games  of  chance  and  in 
these  jurisdictions  the  seizure  of  arble  or  pin  ball  games  by 
the  law  enforcement  authority  has  been  sustained,  but  even  in  these 
cases  the  seizure  was  sustained  upon  the  ground  that  the  device  was 
so  used  that  the  person  using  the  same  co.ld  win  or  lose  something 
of  value  by  its  operation* 

We  find  in  Ruling  Case  Law,  vol,  12,  the  following: 

"A  slot      -ie,  it  has  been  said,  is  not  per 
se  a  gaubllir; device,  since  it  ~ay  be  used  or  played 
upon  for  i.  es,  and  the  courts  cannot  the 

fore  take  Judicial  notice  that  every  slot  machine  Li  a 
ing  device,  as  the  use  to  wlxloh  it  is  put  must  de 
termine  its  character.11 
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This  bring*  us  to  the  con.sid.orat Ion  of  the  section  of  our 
Penal  Code  heretofore  quoted.  Note  that  there  are  tv/o  elements 
which  go  to  make  up  the  violation  of  the  law;  first,  the  possession 
of  the  device  itself;  and  second,  the  result  of  t>-e  operation  there- 
of, and  the  crime  is  not  couploto,  unless  as  the  result  of  tiie  oper- 
ation merchandise,  money,  representative  or  articles  of  value, 
etc*  are  won  or  lost* 

Therefore,  it  appears  to  ie  that  if  one  of  the  dovicos 
mentioned  is  played  or  operated  uerely  for  the  amusement  of  the 

ayer  and  nothing  of  value  is  wagered,  won  or  lost  as  the  result 
of  the  play,  the  law  is  not  violated  either  by  the  flayer  or  by 
tha  person  In  whose  possession  the  device  <ay  be,  and  that  your 
department  would  not  have  the  right  to  seise  or  ©onfiscate  the 
machines*  However,  the  converse  is  also  true,  that  is,  if  any 
of  these  uachines  or  dovices  should  be  so  operated  tliat  the  player  or 
operator  thereof  should,  as  the  result  of  nil  play,  win  or  lose 
anything  of  value  or  have  the  chance  of  winning  or  losing  anything 
of  value,  as  the  result  of  hi a  play,  then  the  law  is  being  violated 
and  you  would  bo  justified  in  not  only  confiscating  tlie  ..achine  or 

chines,  but  also  in  arresting  the  person  having  possession  of 
the  machine* 

While  the  highest  courts  of  our  state  have  not  passed 
upon  the  question  which  you  have  submitted,  the  Attorney  General 
of  the  state  has  on  more  than  one  occasion  been  called  upon  to 
advise  various  county  officials  upon  the  subject*  In  his  opinion, 
No.  N3184,  dated  March  1,  1037,  and  rendered  to  the  District 
Attorney  of  i'ehama  County,  he  said: 

"that  pin  bal-    oa  are  illegal  under  the  .  re- 
visions of  Section  330a  of  the  Penal  Code  of  this  state 
when  anything  of  value  is  given  as  a  prize  to  the  player 
and  this  whether  such  prize  consists  of  money,merchand- 
ise  or  additional  free  games." 

In  an  opinion  rendered  to  the  Sheriff  of  Los  Angeles  on 
March  20,  1937,  the  Attorney  General  saldt 

"We  have  all  understood  that  any  character  of 
ileal  device  that  is  operated  for  amusement  only 
is  not  violative  of  the  law." 

You  are  therefore  advised  that  if  the  ijarble  or  pin-ball 
games  which  you  mention  are  played  for  amusement  on"     1  the  play- 
er does  not  stand  to  win  or  lose  anything  of  value  by  the  play, 
at  the  law  is  not  violated,  but  if  the  player  does  stand  to  win 
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Yours  very  truly, 
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May  27,  1940, 


SUBJECT*  Right  to  Make  Temporary  Appointment 
while  Occupant  of  Permanent  Position 
la  on  sick  Leave  with  Pay* 

Gentlemen* 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  to  whether  a  temporary  appointment  can  be  made  of  one  am  Manager 
of  the  Municipal  Railway  (3-10)  for  the  period  that  the  Manager  thereof 
(who  holds  a  permanent  position)  is  absent  on  sick  leave  with  pay;  and, 
if  so,  at  what  compensation. 

OPINION 

Section  1  of  the  Annual  Salary  Ordinance,  Bill  No.  192,  Ord- 
inance No*  186,  for  the  fiscal  year  ending  June  30,  1040,  provides  in 
part  as  follows t 

"Appointing  officers  as  specified  in  the  Charter 
are  hereby  authorised  to  make  or  continue  appointements, 
as  needed,  during  the  said  fiscal  year  to  positions  enum- 
erated in  their  respective  sections  of  this  ordinance,  but 
in  no  case  to  exoeed  the  nuuber  of  positions  or  the  rate 


_  emraission  as  seasonal  or  temporary 
positions  may  be  oade  by  ■bhe  respective  appointing  offfrr 
cere  in  'excess  of  the  number  of  permanent  positions  fierein 
established  or  enumerated,  but  no  appointment  to  such 
temporary  or  seasonal  position  shall  be  ioade  until  the 
Controller  shall  certify  that  funds  are  available  and 
the  Mayor  shall  approve,  and  no  such  appointment  shall 
continue  beyond  the  period  for  wliich  the  Controller  has 
oertlfied  the  availability  of  funds  ." 

Section  2,  Rule  15  of  the  wivil  Service  Commission  defines 
"Temporary"  positions  as  follows* 

"Temporary  (or  seasonal) position*  Temporary 
position  and  seasonal  position,  for  tiie  purposes  of  the 
rules  of  the  Civil  Service  Commission,  shall  be  deemed 
to  have  synonymous  meanings  and  shall  be  treated  alike. 
All  positions  that  do  not  come  v/lthln  the  definition 
of  'permanent  Position'  as  desoribed  in  soction  1  of 
this  rule  shall  be  deemed  to  be  temporary  (or  seasonal) 
positions." 


The  temporary  appointment  of  ono  as  Manager  of  the  Municipal 
Railway  for  the  period  that  tlie  Manager  thereof,  who  holds  a  permanent 
position,  is  absent  on  siok  leave  with  pay,  is  not  such  a  position  as 
is  defined  as  a  "permanent"  one  under  Rule  15,  Section  1  of  the  Civil 
Service  uomniasion.  Therefore,  under  Section  1  of  the  Annual  Salary 
Ordinance  (supra),  it  was  perfectly  proper  for  a  "Request  for  Certifi- 
cation to  Temporary  Position"  to  be  iia.de  for  a  temporary  appointment 
as  Manager  of  the  Municipal  Kailway,  to  serve  during  the  absence  of 
the  Manager  who  is  on  sick  leave  with  pay* 

The  compensation  for  su^h  "temporary"  appointment  la  con- 
trolled by  section  71  of  the  Charter  which  provides  in  part  as  follows : 

"No  compensation  other  than  the  minimum  as  in  this 
Section  provided  shall  be  increased  so  as  to  exceed  the 
salary  or  wage  paid  for  similar  services  of  like  character 
and  for  like  service  and  working  conditions  in  other  city 
departments  or  in  private  employments,  nor  so  as  to  exceed 

■  rate  fixed  for  such  service  or  position  in  the  pro- 
posed schedule  of  com.  onsations  issued  by  tho  civil  service 
commission  under  date  of  April  9th,  1930^  except  as  such 
proposed  schedule  or  compensation  is  amended  as  provided 
in  this  charter,  or  extended  by  the  civil  service  commiss- 
ion to  include  classification  not  included  therein." 

The  proposed  schedule  of  compensations  Issued  by  the  Civil 
orvioe  Commission  under  date  of  April  9,  1930,  fixes  the  maximum 
rate  for  the  service  in  a  position  as  Manager,  Municipal  Railway, 
3-10,  at  $500*00  per  month*  Hence,  the  compensation  for  a  "temporary" 
position  as  Manager  of  the  Municipal  lailway  cannot  be  in  excess  of 
$500*00  per  month* 

You  are  therefore  advised  as  follows: 

(1)  That  a  temporary  appointment  of  one  as  Manager  of  the 
Municipal  Hallway  can  be  made  while  the  Manager  thereof  is  absent  on 
siok  leave  with  pay,  and 

(2)  That  the  compensation  for  such  a  "temporary"  position 
as  Manager  of  the  Municipal  Railway,  (s-10)  cannot  be  in  excess  of 
$000*00  per  month* 

Respectfully  submitted. 


Controller  CITY  ATT0R«f 

#9 


3152 


May  16,   1940, 


In  J  a,    ^e.orial   Park  In 
Laurel  Hill  Cei>ietery. 


Dear  Sir  a 

1  iifcve  your  letter  of  Jaay  15th  v     v  .  reads  aa 
follows! 

"A  group  of  women  Interested  In  the  establish- 
ment of  a  Pioneer  Memorial   Park  in  the  old  Laurel 

11  Cemetery  have  asked  me  for  an  expression  of 
opinion  from  you  concerr  ortain  legal   pointa   in 

the  auatter. 

"Firstly,  whe tiler  or  not  unoer   the  various 
Cemetery  Removal   Acts   some  four  acres  of    the  Laurel 


Hill  Cemetery      lsing  that  part  where  so  many  of 
our  pioneer  dead  are  buriee,  could  legally  be  used 
for  such  park  purposes. 

•Secondly,  whether  or  not  these  various  acts 
would  allow  these  bodies  to  remain^ 

"I'hiraly,  whether  the  Laurel  hill  Cemetery 
people  can  legally  uexaand  a  small  prescribed  portion 
of  the  entire  cemetery  property  for  i-ioneer  ke.-->orial 
xark. 

"Fourthly,  if  the  City  of  i3aj        jco  can 
legally  accept  such  a  grant  of  lan<  . 

"Xour  early  response  to  these  questions  would  be 
greatly  appreciates." 


On  April  19,  1Wo7,  the  *-oai       pervisors,  by 
Ordinance  Ho.  17.194,  ordered  the  disinterring  °f  *H  human 

~lea  fro.-1  ti  ill  Cemetery.    This         o  was 

adopteu  under  the  <      -Ly  of  an  act  of  the  legislature  of 
19£3,  emenaed  in  liy29,  which  authorises  the  boare  of  S 
visors  or  o        erning  body  of  any  incorporateu  city  or 
city  and  county,  having  a  population  of  more  than  100,000, 
to  order  the  disinterment  or  removal  of  all  human  I 
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interred  in  any  cemetery  of  more  than  rive  acre*  in  extent, 
or  a  part  thereof,  when  the  right  of  burial  in  such  cemetery 
has  been  prohibited  by  law  for  a  period  of  fifteen  years  or 
acre. 

Before  this  ordinance  became  effective  it  was 
referred  to  the  people  for  their  approval  or  disapproval  at 
an  election  held  on  -.ovenber  2,  1927.   At  tbs  election  the 
ordinance  did  not  receive  the  necessary  vote  to  repeal  it 
anc  it  therefore  remains  effective  and  is  still  in  full  force 
and  effect. 

By  the  State  act  above  referred  to,  it  is  provided 
that  the  cemetery  authorities  or  the  persons  owning  plats  in 
said  cemeteries  should  remove  the  bodies  within  three  years 
after  the  effective  date  of  the  ordinance,  and  if  the  bodies 
are  not  removed  within  that  period  of  time,  the  City  and  County, 
through  its  appropriate  officers,  shoulu  proceed  to  disinter 
any  bodies  remaining  in  said  cemeteries  ana  reinter  them  in 
some  other  cemetery  outside  the  limits  of  the  Citj  and  County. 

It  is  provided  in  Section  12  of  the  Act  and  also  in 
Section  5  of  the  Ordinance,  that  a  cemetery  corporation  may 
reserve  sufficient  land  fro  a  such  cemetery  la  ids  from  which 
the  human  fc— tains  have  been  removed  to  erect  a  memorial  mauso- 
leum  or  columbarium  for  Si  cepo3iting  therein  of  the  bodies 
disinterred  froc:  such  cemetery  lands  anu  may  provide  sufficient 
grounds  around  the  same  for  the  beautif ication  thereof  and  may 
preserve  such  historical  vaults  or  monuments  as  the  ^ovorning 
body  of  such  corporation  may  cetermine  to  be  proper  or  necessary. 

It  is  prcviee      ection  12  of  the  Act  that  the 
.pervisors,  or  other  governing  body  of  the  city  or 
city  and  county,  shall  approve  the  use  of  such  reserved  lands. 
In  the  ordnance  adopted  by  the  hoaro  jf  supervisors  it  was 
provided  that  the  lands  to  be  reserved  coulo  not  exceed  ten 
percent  of  the  existing  ceu-.eter,  area  which,  in  the  instant 
ease  I  understand,  means  approximately  five  acres. 

It  is  to  be  noted  that  by  the  Act  itself  as  well  as 
by  the  ^roinance  ifc  was  proviaed  that  the  lands  on  which  the 
Mausoleum  or  columbarium  is  to  be  erected,  as  well  as  the 
grounds  around  the  same,  must  be  selected  from  the  cemetery 
lands  from  which  the  human  remains  have  been  remove  .    This 
language  is  to  be  found  in  Section  12  of  the  Act  and  is 
carried  into  Section  5  of  the  ordinance. 
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I  am  of  the  opinion  that  it  would  not  be  possible 
select  any  portion  of  the  cemetery  from  wbJ  I     e  bodies 
had  not  been  reraovc     I  as  the  Act  itself  provides  that  the 
selected  land  must  be  taken  from  the  cemetery  lands  from  which 
the  oodles  have  been  reiaoved,  the  ordnance  cannot  be  amended 
to  provide  that  the  lands  to  be  reserved  may  be  selected  frost 
the  portions  of  the  cemetery  from  whioh  the  bodies  have  not 
been  disinterred. 

This  brings  us  to  the  four  questions  -which  you  ask. 

Answering  the  first  question,  you  are  advised  thut 
the  reserve  lands  would  have  to  be  usee  for  the  mausoleum  or 
columbarium  but  that  sufficient  grounds  ean  be  rnaintained 
about  said  mausoleum  or  columbarium  lor  the  beau t if 1 cat  ion 

reof  and  for  the  purpose  of  preserving  historical  vaults 
and  momuments.    Provi      at,  in  the  instant  case,  said 
lands  do  not  exceed  ten  percent  of  the  cemetery  area,  the 
lanes  adjacent  to  the  mausoleum  or  columbarium  can  be  used  for 
park  purposes. 

Answering  your  second  question,  you  are  advised  that 
the  bodies  must  be  removed  from  the  reserve  lands  an:.  1  am  of 
the  opinion  that  it  is  not  possible  to  amend  the  oruiance  so 
that  tails  condition  ean  be  avoided. 

Answering  the  third  question,  you  are  advised  that 
there  is  no  provision  in  either  tie  Act  or  the  oroirance  pre- 
via    or  a  memorial  park  but  I  can  see  no  reason  why  the 
portion  of  the  land  reserved  for  the  musoleum  or  columbarium, 

or  with  the  reserve  lands,  could  not  be  designated 
■PPneer  memorial  Park. 

Answering  the  fourth  question,  you  are  advised  that, 
under  the  provision  of  the  Charter,  the  City  can  accept  a 
nt  of  land  belrg  used  for  a  Pioneer  memorial  Park. 

Very  truly  yours. 


CITT  An 


To  - 

ph  E.   Semmldt, 
Supervisor. 
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Kay  20,  1940. 


SUBJBCT*  Regulations  Relating  to  Signatures 

on  Application  for  License  for  Refuse 
Collector* 

Dear  sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  re- 
garding signatures  required  in  the  application  for  a  permit  to  be 
granted  to  a  refuse  colleotor* 

REQUEST 

Bl«  Can  one  person  sign  for  more  than  one 
address  in  any  particular  refuse  route? 

2*  is  there  any  time  Unit  in  which  signa- 
tures may  be  obtained  prior  to  filing 
with  the  Department  of  Public  Health? 
It  is  noted  in  this  petition  that  sane 
of  the  signatures  wero  obtained  as  early 
as  August,  1939 •" 

OPINION 

Answering  the  first  request  listed  above,  the  requirements 
of  such  an  application  are  provided  for  in  the  Refuse  Collection  and 
Disposal  Ordinance  adopted  by  the  voters*  We  quote  the  pertinent 
portion  of  the  section: 

"An  application  for  a  permit  must  be  panted, 
however,  by  the  said  Director  of  Public  Health,  and  it 
is  ..andatory  on  said  director  to  grant  the  same,  when 
it  shall  appear  in  any  said  application  for  a  route  or 
routes  by  a  person,  firm  or  corporation,  that  twenty 
per  cent  or  more  of  the  householders,  business  uen, 
apartment  house  owners,  hotel  keepers,  institutions  or 
residents  in  said  route  or  routes,  ualry;  refuse  service, 
and  paying  for  same,  or  obligated  to  do  bo,  ^*v*   fifi^^ 
a  petition  or  contract  in  which  they  have  stated  that 
they  are  inadequately  served  by  any  refuse  collect or 
who  is  then  collecting  refuse  on  said  route." 


Since  said  ordinance  provides  that  twenty  per  cent  or  ~iore 
of  the  above  listed  Individuals  must  sign  the  petition,  it  is  ob- 
viously Improper  Tor  any  one  person  to  sign  in  his  or  h.9T   individual 
capacity  more  than  once,  since  the  signature  of  said  person  could 
not  be  used  uore  than  once  in  determining  whether  twenty  per  cent 
of  the  residents  had  signed* 

Therefore,  you  are  advised  that  the  answer  to  part  one  of 
your  request  is  tlxat  one  person  cannot  sign  for  iaore  than  one  address 
in  any  particular  refuse  route* 

Answering  part  two  of  your  request,  you  are  advised  that 
there  is  no  time  limit  set  in  which  the  signatures  nay  be  obtained 
prior  to  the  filing  with  the  Department  of  Public  Health* 

rom  a  reading  of  the  above  quoted  portion  of  the  ordinance, 
it  is  obvious  that  the  electors  intended  that  the  signatures  of  the 
designated  persons  on  the  application  must  represent  twenty  per  cent 
of  the  residents  within  the  designated  district  at  the  time  the  per- 
mit is  granted* 

Therefore,  you  uay  set  a  reasonable  time  11  JLt  within  which, 
these  signatures  uust  be  obtained  in  order  that  you  may  be  reasonably 
certain  that  the  signatures  on  the  application  represent  twenty  per 
cent  of  the  residents  using  refuse  sarvice  within  the  district  at 
th.3  time  at  which  you  intend  to  issue  any  such  permit.  I  believe 
that  signatures  obtained  within  about  ninety  days  previous  to  the 
filing  of  the  application  would  be  acceptable* 

Rospootfully  submitted. 


CITY  ATTORHEY 
Director  of  Public  Health 
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June  5.  1940. 


SUBJECT:    Can  an  Individual  obtain  a  right 
by  Prescription  against  property 
of  the  He creation  Commission  of 
the  City  and  County  of  San  Francisco? 

Dear  xadam: 

,T. 

We  are  in  receipt  of  your  letter  as  follows: 

"As  you  probably  know,  this  department  has 
purchased  what  is  known  as  Corona  .leirhtB,  or 
Rocky  Hill,  bounriod  roughly  by  15th,  16th, 
I  saver  and  ftoosevelt  Streets. 

On  the   south  side   of  16th   street,    some  250 
feet  fror*  the   intersection  of  16th  and  Levant 
lllMl»t|    tbort?  are  located   two  homes  J  or 

years  before  this   department   so quired   Corona 
iieights,   usod  a  makeshift  road  to  obtain  entrance 
to  their  home  from  Koosev*lt  Wa;  .  fell   road  sup- 

posedly was  on  the  dedicated   street   property  of 
le  rest, 

owever,    later   3urv*ye   show  that  this  road, 
whioh,    ineidsn sally,   waa   Improved  and  widened  by 
the   riecveation  Department,    crosses  a  portion  of 
the   he  creation   Departments   property  and   then   is 
located  practically  on  the  north  half  of  16th 

und   the  recreation   property  ad/Joining   this 
north  naif, 

o  purpose    of   this  letter  is   to  ask  you   .Cor 
an  opinion  as  to  whether  the    >>ity  will   lose  any 
rights  to   Um  i»rty   over  which  the   road   traverses, 

a  portion  of  efcioh   is  strictly    on  'ty   purchased 

...    the    -iecieatlon   topertaent,    and/or   wv;*t   should  be 
done    oo  \ -revent,    I  sssary,   the  rif;ht   of   these 

people   to   the  use   of   this    road   in   the   future, 

xt  hi**   Dften  noticoc    just   recently   one  of  the 
owners  1  ■   oonorete  wall  with  a  p'  lllnp 

on  top  »f  it  out  late   the.  southerly  half 
~reet,anc  made  rxivetaonts. 

is  letter  ■  be  made  more   clear 

by   the   or  closed   sketch  which  la  i  part   of  the    Meld 


• 


' 


"notes  of  a  survey  made  by  the  ureau  of  n^ ineer- 
lng.  rull  red  lines  Indicate  the  approximate  lo- 
cation of  the  old  r >ad,  and  the  dotted  red  lines 
show  the  encroachment  on  recreation  land  made  by 
this  department  in  improving  the  entrance  to 
Corona  Helgbfce,  and  incidentally  the  entrance  to 
this  private  property." 

-  OPINION  - 

It  has  been  uniformly  held  by  the    courts   of  this  state  that 
the  rirhtB   of  a  municipality  in  public  lands  may  not  be  divested 
by  prescription  or  laches.      (City  of  T  nn  |MMftAW  v -Arrester, 
12   Cal.  App.    (2d)   149).  i a re lore,   the  people   living  on    -orona 

rieights    cannot   obtain   any    ri^-ht  of  way  over  the   property   owned  by 
the   City  and   County  of  Sun  iiaoo  after  such  property  is   ac- 

quirea  by  the  municipality.  ice,    it  is  not  necessary  for  the 

Recreation   Department   of  the   City    and    County   of  San  Francisco   to 
do  anything   at   this   time   to  protect    the   city's   rights   in  that 
property. 

\'9verf   the  above  letter  states  that   the  people  occupying 
the  two  ho-uss   or.    ;*>roaa  bs  used  a  makeshift  road,   which 

partly   overlapped    t  operty  now   owned  by  t.ho    3ecroat!  >,> 

mission,  oars  before   the   Recreation    -admission  aoquirad  it. 

lou  are  auviaeu   that  when   ths   Recreation    Coanlftslon   of  the 
City  and  County  of  Sap   ^rancis so  acquired   t  tn    It  took 

only  such  rights  as  its  predecessor  la  title  had,   anrl   if  the 
right  of  way  uul.    .nan  acquired  prior  to  such  acquisition,   that 
ri,ht  *ould  not  be   uivested  by  s*id   transfer,        t  would  remain 
in  ful^    foroe   Wid  eilect  against   the  City  and  County. 

Very  truly  yours, 

j.    J.   O,rroole 


City   At 


• 


To 

Josephine   l .        adall, 

Supt.    ..ocreat:  -.amission. 


m 


31! 


June  7,  1940 


SUL         orfeiture  of  public  of lice  under 
tlon  6  of  the  Charter  of  the 
City  and  County  of  San  Francisco 
by  officer  filing  for  primary 
election. 


, 


I  am  in  receipt  of  your  request  lor  an  opinion 
as  to  whether  a  public  officer  who  files  his  intention  to 
run  for  nomination  at  the  primary  election  in  August,  1940, 
forfeits  his  ri^ht  to  such  office  under  the  provisions  of 
Section  5  of  the  Charter  of  the  City  and  County  of  San  i  ran- 
cisco. 

01  IN  ION , 

The  pertinent  portion  of  Section  5  of  the  Charter 
of  the  City  and  County  of  San  Iranoisco  is  as  follows: 

"Any  appointive  officer  or  employee 
of  the  city  and  county  who  shall  become 
a  candidate  for  election  by  the  people 
to  any  public  office  shall  automatically 
lorfeit  such  city  and  county  office  or 
position." 

The  question  presented  is  whether  such  officer, 
filing  his  intention  to  run  at  the  primary,  is  to  be  consi- 
dered a  "candidate  for  election  by  the  people  to  any  public 
office," 

The  cases  unanimously  hold  in  the  affirmative  on 
this  question.   The  following  are  quotations  from  two  of 
the  leading  oases  in  the  United  States  an  directly  in  point: 

"was  the  defendant  a  candidate  for  of- 
fice at  the  time  the  alleged  violations  of 
law  occurred?   It  is  not  denied  that  he  was 
nominated  and  elected  and  was  therefore  un- 
questionably a  candidate  for  office  subse- 
quent to   is  nomination  by  the  convention. 
I  am  now  consideri     •  question  whether  he 
was  a  candidate  prior  to  his  nomination,  and 
at  a  time  when  most  of  the  alleged  corrupt 
offenses  occurred. 


;or-J;j>» 
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"The  word  'candidate'  in  the  constitu- 
tion is  to  be  understood  in  its  ordinary 
popular  meaning,  as  the  people  understood 
it  whose  votes  at  the  polls  gave  that  in- 
strument the  fore*  and  effect  of  organic  law, 
Webster  defines  the  word  to  mean  'one  who 
seeks  or  aspires  to  some  office  or  privilege, 
or  who  offers  himself  for  the  same,'  This 
is  the  popular  meaning  of  the  word  'candidate.' 
<  It  is  doubtless  the  meaning  which  the  members 
of  the  constitutional  convention  attached  to 
it,  and  the  sense  in  which  the  people  regarded 
it  when  they  came  to  vote.   We  therefore  say, 
in  every-day  life,  that  a  man  is  a  oandidate 
for  an  of  lice  when  he  is  seeking  such  office. 
It  is  begging  the  question  to  say  that  he  is 
only  a  candidate  after  nomination,  for  many 
persons  have  been  elected  to  office  who  were 
never  nominated  at  all.   We  hold,  therefore, 
that  the  defendant  was  a  oandidate  for  office 
within  the  meaning  of  the  constitution  as  well 
as  the  act  of  1381." 

Leonard  v.  Commonwealth,  4  Atl.  220,  at  224. 

"When  appellant  filed  his  application  for 
a  place  on  the  ticket  to  be  voted  at  the  primary 
election,  he  beoame  in  effect  a  oandidate  for 
the  office  of  United  states  Senator  from  Nebraska, 
for  by  that  public  act  he  expressed  his  desire 
for  the  office  and  his  willingness  to  aocept  it. 
This  desire  and  willingness  he  never  voluntarily 
renounced.   Ie  was  running  for  office;  he  was  a 
oandidate  for  office." 

Norrls  v.  United  States.  86  ted.  579,  at  582. 

Therefore,  you  are  advised  that  a  public  officer  who 
files  his  intention  to  run  for  nomination  at  the  primary  elec- 
tion in  August,  1940,  forfeits  his  right  to  such  office  under 
the  provisions  of  Section  5  of  the  Charter  of  the  City  and 
County  of  San  1-rancisco. 

Respectfully  submitted, 

JHO  J.  ,' TOOLE 


To  the:  City  Attorney. 

Mayor . 
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June  10,  1940, 


SUBJECT:   Payment  of  Salary  while  on 

Leave  for  voluntary  Military 
Leave* 


Tear  Sin 

This  will  acknowledge  receipt  of  your 
request  for  an  opinion  regarding  a  claim  for  salary 
by  an  employee  of  the  Public  welfare  Department 
while  on  voluntar;,  military  leave. 


,:. 


This  icentieal  inquiry  was  answered  in  our 
opinion  to  you  dated  M. y  6,  1^40,  which  is  hereby 
reaffirmed,  and  to  which  you  are  referred  . 

In  conformity  therewith  you  are  therefore 
advised  that  a  municipal  employee  is  not  entitled 
to  compensation  uncer  Section  395  of  the  Military 
and  Veterans  Code  while  on  requestoc  leave  for 
voluntary  military  training,  as  is  here  involved. 


Respectfully  aumbltt   , 

CITY  ATv..  W.EY. 


To  the  - 
Controller, 
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June  3,  1940  • 


SUBJECT  *   In  re  -  Extension,  of  lime  for  Kemoval 
of  Bodies  from  laurel  Hill  and  Calvary 
Cemeteries* 


Dear  Sirt 

I  have  your  letter  of  May  20,  1940,  which  reads  as  follows  i 

"Enclosed  find  copy  of  Chief  Inspector's  report 
relative  to  removal  of  remains  from  Laurel  Hill  and 
Calvary  Cemeteries* 

"Your  attention  is  directed  to  the  time  11-iit 
as  set  up  by  ordinance  affecting  Calvary  Cemetery* 

"For  the  proper  protection  of  all  concerned, 
will  It  be  necessary  at  this  time  to  take  any  legal  steps 
to  extend  the  time  for  removal  of  remains  from  Calvary 
Cemetery?" 

The  letter  to  which  you  refer  reads  as  follows t 

"The  timo  li.nlt  for  the  removal  of  remains  from 
Calvary  Cemetery  was  Ilay  21,  1940.  Presently  work  is 
processing  rapidly  and  satisfactorily  and  to  date  about 
12,000  out  of  an  approximate  total  of  40,000  have  beon 
removed.  At  the  present  rate  of  removal  I  am  confident 
that  all  remains  will  have  been  removed  prior  to  the  end 
of  this  year* 

"In  order  to  properly  protect  city  offioials  and 
cemetery  authorities,  I  have  been  wondering  whetlxer  or  not 
any  legal  steps  are  necessary  at  tills  time  to  extend  the 
period  of  removal  over  that  time  indicated  In  Ordinance 
No.  17*  195. 

"Laurel  Kill  Cemetery  lias  until  November  of  this 
year  before  their  time  is  up*  Work  in  this  latter  ceme- 
tery Is  also  progressing  satisfactorily  and  rapidly*" 
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OPINION 

The  "card  of  Supervisors,  by  Ordinance  lio*  17, 194, on  April 
lff  1037,  ordered  the  removal  of  all  human  bodies  from  Laurel  Pill 

otery*  This  ordinance  was  adopted  pursuant  to  the  authority  of  an 
Act  of  the  California  Legislature  of  1923,  amended  1929,  which  author- 
izes the  Board  of  Supervisors  to  order  tlie  removal  of  all  human  bodies 
interred  in  any  cemetery  of  more  than  five  acres  In  extent  when  the 
right  of  burial  in  such  cemetery  lias  been  prohibited  by  law  for  a 
period  of  fifteen  years  or  more*  Ordinance  iso*  17 • 194  was  passed  on 
March  22,  1937,  with  respect  to  Calvary  Cemetery. 

The  ordinance  with  respect  to  -Laurel  Hill  Cemetery  was  sub- 
ject to  a  referendum  of  tlie  people  on  November  2,  1937,  but  did  not 
reoeive  the  necessary  vote  to  repeal  it*  The  pertinent  portions  of 
the  ordinances  which  are  applicable  to  your  query  are  Section  3  and 
read  as  follows x 

"It  Is  hereby  declared  and  ordained  that,  unless 
the  said  bodies  are  disinterred  and  removed  within  the  time 
and  in  the  manner  herein  in  Section  2  of  this  ordinance  pro- 
vided, the  City  and  County  of  San  Francisco,  through  Its 
appropriate  officers,  boards  and  commissions,  will  itself 
proceed,  upon  the  termination  of  said  time,  to  disinter  tlie 
bodies  remaining  in  said  cemetery  and  reinter  them  in  anotlier 
cemetery  or  cemeteries  outside  of  the  limits  of  the  said  City 
and  County*" 

It  is  evident  that  Seotiona  3  were  incorporated  in  the  ordi- 
nances for  the  purpose  of  providing  a  method  whereby  the  boaies  might 
be  disinterred  and  removed  should  tliero  be  a  failure  to  do  so  on  the 
part  of  tlie  responsible  parties* 

It  is  evident  from  your  communication  and  the  enclosure  that 
all  necessary  steps  are  being  taken  at  this  time  to  affeot  the  removal 
of  the  remaining  bodies*  Therefore,  it  does  not  appear  that  anything 
could  be  accomplished  to  hasten  tlie  removal  of  the  bodies  by  having  the 
city  and  County  of  San  Francisco  proceed  with  this  work* 

You  are  therefore  advised  that  so  long  as  you  are  satisfied 
that  the  work  is  progressing  rapidly  and  satisfactorily,  no  steps  need 
be  taken  with  respect  to  the  disinterment  and  removal  of  the  bodies 
from  Laurel  Hill  and  Calvary  Cemeteries* 

Respectfully  submitted, 

CITY  ATTORHHY 
rector  of  Public  Health 
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June   10,    1940. 


SUBJECT  j      In  re   Right   of  Secretary  of  the   Interior 
to  take   over  operation  of  Iietoh  Hetchy 
•ydro-Electric  Plant. 


flear  Sirs : 

I  am  in  receipt  of  letter,  under  date  of  June  6, 
1940,  from  the  Clerk  of  your  Board  reading  as  follows: 

,  "Please  te  advised  of  the  following  motion 
made  anU  carried  In  the  meeting  of  the  Board 
of  Supervisors  on  Monday,  May  13,  1940: 

MOTIu  ):;  KJLMAIi 

;hat  the  Clerk  secure  an  opinion 
from  the  City  Attorney  as  to  whether  or  not  the 
oeci^tury  tu  th*   Interior  is  within  his  rights 
in  taking  uvor  t  i    tchy  oo\v?r  prsj#6t 

in  view  of  the  provisions  of  par%:  raphs  *w*    end 
"N",  section  o,  of  the  Raker  Act,  wherein  a 
pei'lod  ol  20   years  was  given  to  corr.ply  with  the 
provisions  of  the  Act,  and  that  the  Moccasin 
Power  Plant  was  completed  in  1925,  leaving  5 
years  to  run,  as  against  the  SO  y*nri  rro\rided 
In  the  Act. 

Early  compliance  with  the  above  request 
would  be  appreciated." 


OPiAIOH. 

Under  subdivision  "m"  of  Section  9  of  the  Raker  Act 
the  city  has  been  given  tho  right  to  develop  eloctri^  power 
for  either  municipal  or  commercial  use  on  the  letch  iletchy 
project,  but  this  right  is  subjeot  to  the  following  condi- 
tions : 

"The  said  grantee  (the  city)  shall  within 
three  years  from  tho  date  of  completion 
of  said  portion  of  the  works  install, 
operate,  and  maintain  apparatus  capable 
of  developing  and  transmitting  not  less 
than  ten  thousand  horsepower  of  electric 
power  for  municipal  and  commercial  use, 
said  ten  thousand  horsepower  to  be  actu- 
ally used  or  offered  for  use;  and  within 
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ton  years  from  the  completion  of  said  portion 
of  the  works  not  less  than  twenty  thousand 
horsepower;  and  within  fifteen  years  therefrom 
not  less  than  thirty  thousand  horsepower;  and 
within  twenty  years  therefrom  not  less  than 
sixty  thousand  horsepower,  unless  in  the  judg- 
ment of  the  Secretary  of  the  Interior  the  pub- 
lic interest  will  be  satisfied  with  a  lesser 
development." 

Subdivision  "n"  of  the  same  section  provides: 

"That  after  the  period  of  twenty  years  here- 
inbefore provided  for  the  development,  transmis- 
sion, use,  and  sale  of  electric  power,  the  Secre- 
tary of  the  Interior,  under  authorisation  hereby 
given,  may  require  the  grantee,  within  a  time 
fixed  by  the  Secretary,  to  develop,  transmit, 
and  use,  or  offer  for  sale,  such  additional 
power,  and  also  such  power  less  than  sixty 
thousand  horsepower  as  the  grantee  may  have 
failed  to  develop,  transmit,  use,  or  sell, within 
the  twenty  years  aforesaid,  as  in  the  judgment 
of  said  Secretary  the  grantee  may  or  ought  to  de- 
velop under  this  grant,  and  which  In  his  judgment 
the  public  interest  demands  or  convenience  re- 
quires;  and  in  case  of  the  failure  of  the  grantee 
to  carry  out  any  such  requirements  of  the  Secre- 
tary of  the  Interior  the  latter  is  hereby  author- 
ized so  to  do,  and  he  may,  in  such  manner  and  form 
and  upon  such  terms  and  conditions  as  he  may  de- 
termine, provide  for  the  development,  transmis- 
sion, use,  and  sale  of  such  additional  power  and 
such  power  not  so  developed,  transmitted,  or  used 
by  the  grantee  at  the  end  of  said  twenty  years  up 
to  sixty  thousand  horsepower;  and  for  that  pur- 
pose the  Secretary  of  the  Interior  may  take  pos- 
session of  and  lease  to  such  person  or  persons 
as  he  may  designate  such  portion  of  the  rights 
of  way,  structures,  dams,  conduits,  and  other 
property  acquired  or  constructed  by  the  grantee 
hereunder  as  may  be  necessary  for  the  development, 
transmission,  use,  and  sale  of  such  power. w 

Two  questions  arise  which  must  be  determined.   The 
first  is:   Could  the  federal  government  practically  order  a  con- 
fiscation of  the  private  property  of  the  city  for  the  failure 
of  the  city  to  oomply  with  the  provisions  of  the  Raker  Aotf 
The  second  is:  At  what  time,  if  such  right  exists,  can  the 
Secretary  of  the  Interior  exercise  that  right T 
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There  will  be  no  answer  made  at  the  present  time  to  the 
first  question,  because  it  involves  a  far  more  extensive  inves- 
tigation of  both  the  law  and  the  facte  than  can  be  made  at  the 
present  moment;  and  suffice  to  say  that  in  all  probability  the 
court  would  not  decree  a  forfeiture  of  the  private  property  of 
the  city  as  long  as  the  city  stood  ready  to  comply  with  the  pro- 
visions of  the  Act. 

As  to  the  second  question.   To  some  extent  the  answer  to 
the  first  question  applies  to  the  second,  but  waiving  that  for 
the  time  being,  we  will  ^ive  consideration  merely  to  the  wording 
of  Subdivision  wNn  of  Section  9  hereinbefore  quoted. 

It  appears  from  your  letter,  and  such  is  the  fact,  that 
the  moccasin  Power  Plant  was  completed  in  the  early  part  of  the 
year  1925,  and  was  put  into  operation  on  July  first  of  that  year. 
It  is  admitted  by  all  that  the  city  has  ever  since  1926  had  in- 
stalled and  has  been  operating  and  maintaining  apparatus  capable 
of  developing  and  transmitting  more  than  60,000  horsepower  of 
electrical  energy.   Therefore,  in  so  far  as  the  installation, 
operation  and  development  of  electricity  is  concerned,  the  city 
has  complied  with  the  provisions  of  Subdivision  "M"  of  Section 
9  of  the  Act. 

It  appears  from  Subdivision  "NM  above  quoted  that  after 
the  period  of  twenty  years  from  the  completion  of  the  works 
adapted  to  the  generation  of  electrical  energy,  unless  the  city 
has  Installed  and  maintains  apparatus  capable  of  developing  at 
least  sixty  thousand  horsepower  of  electrical  energy,  the  Secre- 
tary of  the  Interior  may  step  In  and  take  possession  of  the  plant 
and  all  other  property  necessary  for  the  development,  transmission 
and  use  of  such  energy,  and  operate  the  same. 

It  appears  to  me  that  this  is  in  the  nature  of  a  for- 
feiture and  will  be  very  strictly  construed  by  the  Courts  should 
an  attempt  be  made  to  take  over  the  plant  of  the  city,  and  the 
Government  will  be  held  to  the  strict  letter  of  the  Act  before 
it  could  take  possession  of  the  property. 

The  provision  of  the  Act  is  that,  unless  at  the  expira- 
tion of  the  twenty  year  period  from  the  date  of  the  completion 
of  the  hydro-electric  plant  the  city  has  constructed  and  main- 
tains a  plant  capable  of  developing  sixty  thousand  horsepower, 
the  Government  may  step  in  and  arrange  for  such  development. 

As  I  have  already  Indicated,  the  plant  was  completed  during 
the  early  part  of  1925.    Therefore,  the  city  Is  not  in  default 
until  twenty  years  after  that  period,  irrespective  of  the  fact 
whether  it  has  provided  for  the  development  of  the  sixty  thousand 
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horsepower,  and,  therefore,  there  will  be  no  default  In  the  provi- 
sions of  the  Act  until  the  early  part  of  the  year  1945. 

An  additional  question  arises,  and  that  Is,  the  city 
having  provided  for  equipment  which  will  generate  the  sixty  thou- 
sand horsepower  and  over,  and  which  power  the  city  is  willing  and 
anxioua  to  dispose  of  for  municipal  and  commercial  purposes, would 
the  Court  decree  a  forfeiture  and  permit  the  Secretary  of  the  In- 
terior to  operate  the  plant,  when  the  only  reason  for  Its  non- 
operation  Is  that  It  cannot  be  operated  because  the  Secretary  con- 
tends that  it  cannot  be  operated  and  power  disposed  of  in  accord- 
ance with  the  provisions  of  section  6  of  the  Act. 

I  am  of  the  opinion  that  the  provisions  of  sections 
nM"  and  ■>■  of  the  Act  are  for  the  benefit  of  the  public  generally, 
and  especially  for  those  who  might  obtain  and  distribute  power 
without  a  violation  of  the  provisions  of  Section  6  of  the  Act, 
and  that, unless  the  city  refuses  to  develop,  transmit  and  use  such 
power  as  it  may  be  called  upon  to  distribute,  without  a  violation 
of  the  provisions  of  Section  6  of  the  Act,  the  Court  would  not  de- 
cree a  forfeiture  and  permit  the  Secretary  of  the  Interior  to  do 
what  he  contends  the  city  has  no  right  to  do. 

We  trust  that  all  the  questions  asked  are  somewhat 
moot  for  the  moment,  and  that  before  there  is  any  danger  of  for- 
feiture, the  city  may  work  out  a  plan  for  the  distribution  of  Its 
power  which  will  be  In  conformity  with  the  provisions  of  Section 
6  of  the  Act. 

Very  truly  yours, 

Jno.J.O' TOOLE 


City  Attorney 


To  the: 

Board  of  Supervisors. 
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June  17,  1940. 


SUBJ3C :     In  re  Tempo rary  Appointment  to 
position  of  Manager  of  Munici- 
pal Railway  pending  Absence  of 
Permanent  appointee  on  sick 
leave . 

Dear  Sir: 

You  have  asked  me  to  supplement  my  opinion  of 
May  27,  1940,  relative  to  the  right  of  the  Public  Utilities 
Commission  to  make  a  temporary  appointment  to  the  position 
of  manager  of  the  Municipal  Railway,  pending  absence  of  the 
regular  occupant  of  that  position  on  sick  leave*   You  es- 
pecially direct  my  attention  to  Section  124  of  the  Charter 
and  ask  if  the  position  of  manager  of  the  Municipal  Railway 
Is  an  office  or  an  employment. 
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The  line  of  demarcation  between  an  officer  and 
an  employee  is  not  very  clearly  drawn,  and  the  Appellate 
Courts  of  tho  various  Jurisdictions  are  not  entirely  in  ao- 
cord  in  their  decisions  on  the  subject.    However,  a  consi- 
deration of  some  of  the  cases  will  be  helpful  in  the  deter- 
mination of  your  inquiry.    Your  attention  is,  therefore, 
directed  to  the  case  of  Mason  v.  City  of  Los  Angeles,  130 
Cal.  App.  224. 

Mason  was  appointed  a  member  of  the  Fire  ue- 
partnent  of  Los  Angeles,  and  subsequently,  upon  the  order 
of  the  chief  engineer  of  the  department  he  was  taken  to  the 
psychopathic  ward  of  the  General  Hospital.   Thereafter,  he 
was  adjudged  to  be  insane  and  committed  to  a  state  hospital. 
It  was  Mason* s  contention  that  he  was  a  public  officer,  and 
that  the  salary  of  his  office,  being  fixed  by  city  ordinance 
is  incident  to  the  title  to  the  office,  regardless  of  its  oc- 
cupancy and  the  performance  of  the  duties  thereof. 

At  that  time  Los  Angeles  had  in  its  charter  a 
provision  very  similar  to  that  contained  in  Section  4  of  our 
charter,  statin,;  who  were  the  officials  of  the  city* 

in  disposing  of  the  'ason  case  the  court  said: 
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"Our  attention  Is  not  called  to  any  ordinance 
waking  a  fireman  an  officer  of  the  city  of  Los 
Angeles,  and  in  the  face  of  a  charter  provision  ex- 
pressly designating  the  officers  of  that  city  we 
can  only  draw  the  conclusion  that  all  not  so  des   - 
nated  are  not  officers  of  the  city  and  therefore 
are  not  public  officers.    Consequently  we  fail  to 
see  how  appellant  can  bring  himself  within  the  offi- 
cial class.  *  *  *  *h.«n  the  words  'officer  and 
employee •  are  used  in  the  charter  with  reference  to 
the  power  of  the  chief  engineer  to  remove  or  sua- 
pend.  the  charter  certainly  draws  only  a  aistinction 
between  those  who  are  officers  of  the  department  and 
those  who  are  employees." 

In  Coulter  v.  Pool,  187  Cal.  181,  in  defining 
a  public  officer,  the  court  saidi 

"ft  public  officer  is  a  public  agent  and  as 
such  acts  only  on  behalf  of  his  principal,  the 
public,  whose  sanction  is  generally  considered  as 
necessary  t.     *  the  aet  performed  by  the  oificer 
the  authority  and  power  of  a  puolic  act  or  law. 
The  most  general  characteristic  of  ■  puolic  officer, 
which  distinguishes  him  from  a  mere  employee,  la 
that  a  public  duty  is  delegated  and  entrusted  to 
him.  aa  spent,  the  performanoe  of  which  is  an  exer- 
cise of  a  part  of  the  governmental  functions  of 
the  particular  political  unit  for  which  he,  as 
agent,  ie  acting.   There  are  other  incldenta  which 
ordinarily  distinguish  a  public  officer,  such,  for 
instance,  aa  a  fixed  tenure  of  position,  the  exac- 
tion of  a  public  oath  of  office  and,  perhaps,  an 
official  bond." 

In  Ourtin      ttc_of  California,  61  Cal.  App., 
the  court  said": 

•rn  brief,  while  the  definitions  piven  by  the 
adjudicated  cases  of  a  public  ofiice  are  §-*frally 
or  substantially  the  earn*  and  are  governed  by  the 
facts  and  circumstances  of  each  particular  case,  the 
principal  test  as  to  whether  a  position  created  by 
statute  is  or  is  not  a  public  office  is  whether 
the  duties  of  such  poaition  or  employment  involve 
the  exercise  of  any  part  of  the  sovereign  power  of 
the  state;  end  it  is  clear,  as  the  authorities  above 
referred  to  point  wit,  and  aa  seems  to  be  plain  upon 
the  very  face  of  the  proposition  as  It  is  presented 
upon  the  facts  in  this  case, that  the  position  to 
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"which  the  plaintiff  was  appointed  under  the  act 
in  question  was  not  only  lacking  in  permanency 
of  tenure  and  the  conclusiveness  of  the  work  im- 
posed by  said  position,  which  are  some  of  the 
characteristics  of  a  public  office,  but  that  it 
did  not  commit  to  the  plaintiff  the  exercise  of 
any  portion  of  the  sovereign  power  of  the  state." 

In  the  case  of  Ho ckhlll  Iron  &  Coal  Co.  v.  City  of 
Taunton.  261  Fed.  234,  the  tf.~ 3.  district  Court  of  the  First 
Massachusetts  Circuit  saidi 

"A  'public  officer,'  in  the  strict  sense  of 
the  words,  cannot,  sonerally  speaking,  bind  the 
public  beyond  hi*  term  of  office,  without  express 
authority  to  do  so;  but  there  is  no  such  limita- 
tion on  ordinary  agents.  •  *  •  Persons  who  manage 
business  activities  undertaken  by  municipalities 
for  profit,  or  for  the  accommodation  of  their 
citieens,  are  not  public  officers,  but  business 
agents." 

Section  124  of  the  charter  .  ives  to  the  manager  of  util- 
ities the  right  to  appoint  and  remove  the  heads  of  the  various 
departments  and  bureaus  under  the  commission.   The  incumbent 
manager  of  the  >"unicipal  Hallway  was  appointed  to  that  position 
in  the  manner  provided  by  the  charter.   he  has  no  particular 
tenure  of  office  and  holds  at  the  pleasure  of  the  commission, 
and  the  incumbent  of  the  position  is  not  listed  in  section  4  of 
the  charter  as  being  one  of  the  officials  of  the  city.   Bit  du- 
ties are  not  In  any  way  governmental  but  on  the  contrary  are  en- 
tirely proprietary. 

Tne   only  language  found  in  section  124  of  the  charter, 
which  might  lead  to  the  conclusion  that  the  manager  is  an  offi- 
cer, reads  as  follows: 

"The  manager  of  utilities  and  the  heads  of  de- 
partments and  bureaus  shall  each  possess  the 
necessary  executive,  administrative  and  tech- 
nical qualifications  for  their  respective 
offices." 

I  am  of  the  opinion  that  the  word  "offices"  is  used  very 
much  in  the  same  sense  that  the  word  "officer"  is  used  in  Mason 
vs.  Los  Angeles,  supra,  and  is  not  used  in  the  striotly  technical 
sense  which  would  mean  that  any  one  who  occupied  the  position 
would  be  an  "officer."    It  mi     o  said  that  the  manager  of 
utilities  acts  in  a  similar  oapacity  in  re.  ard  to  all  of  the 
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utilities  owned  by  the  city,  and  applying  the  above  reasoning 
to  him  he  would  not  be  an  officer.    However,  this  reasoning 
cannot  be  applied  for  the  reason  that,  by  the  expross  provi- 
sions of  the  charter,  the  manager  of  utilities  is  made  an  offi- 
cer. 

Section  IBS  of  the  charter  provides  for  leaves  of  absence 
to  both  officers  and  employees  and  that  such  leaves  of  absence 
shall  be  governed  by  rules  established  by  the  Civil  Servl  e  Com- 
mission.   Pursuant  to  charter  authority  the  Civil  Service  Com- 
mission has  adopted,  and  the  Board  of  Supervisors  has  approved, 
a  rule  i governing  leaves  of  absence  due  to  illness  or  disability; 
and  it  cannot  be  presumed  that  the  charter,  in  providing  for  such 
leaves  of  absence,  intended  that  there  should  be  any  stoppage  of 
public  business,  and  therefore  must  have  intended  that  some  one 
would  be  appointed  to  perform  the  duties  of  tho  officer  or  em- 
ployee absent  on  leave,  and  that  such  person  performing  said 
duties  would  be  paid  for  his  services. 

You  are,  therefore,  advised  that  in  my  opinion  the  manager 
of  the  Municipal  Railway  is  not  an  ofiicer,  and  that  during  his 
disability  the  Commission  has  authority  to  appoint  some  one  to 
act  in  his  place,  and  that  authority  carries  with  it  the  ri 
to  provide  for  compensation  for  the  person  so  aotin. 

espectfully  submitted, 

J?4Q,  ,T«  v ■:  ■  >  ■ 

.     City  At  tommy. 


To 

The  Controller. 

Copy  to 

Public  Utilities   Commission. 
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June  18,  1940. 

SUBJECT:  Issuance  of  Current  License  by- 
Tax  Collector  when  license  tax 
not  paid  for  preceding  period. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  whether  the  Tax  Collector  can  issue  a  current  li- 
cense where  the  applicant  has  not  paid  his  license  tax  for  a  pre- 
ceding period. 

OPINION . 


One  must  distinguish  between  permits  on  the  one  hand 
(sometimes  referred  to  as  license  fees),  and  license  taxes  on  the 
other  hand.   A  permit  is  usually  required  in"the  exercise  of  the 
police  power  and  has  for  its  object  the  restriction  or  regulation 
of  a  certain  occupation,  the  income  derived  from  the  fee  charged 
being  only  incidental  to  the  accomplishment  of  the  main  object; 
while  a  license  tax  is  nothing  more  cr  less  than  a  tax  measure, 
having  for  its  purpose  simply  the  raising  of  revenue. The  term 
'license1  is  often  used  loosely,  in  which  case  the  word  »tax* 
must  be  impliedly  read  in  thereafter. 

As  is  said  in  the  case   of  People  vs.   a  tin,  60 
Cal.  155,  155: 

"That  the  license  fees  imposed  by  the 
provisions  of  the  rolitical  Code  were  so 
imposed  mainly,  iff  not  solely,  for  the  pur- 
poses of  revenue,  does  not  admit  of  doubt j 
and  where  this  is  the  case,  they  are,  in 
effect,  tuxes. n 

And  in  County  of  Bl  i/orado  v.  Weisb,  100  Cal.  268, 
the  court  said: 

"A  license  tax  is  a  tax  within  the 
meanin;  of  this  section." 

To  the  extent,  then,  that  the  Tax  Collector  is  duly 
authorised  to  collect  a  license  tax,  he  may  issue  his  receipt 
therefor;  and  this  for  the  current  year  even  though  the  appli- 
cant may  not  have  paid  his  license  tax  for  a  preceding  period. 
The  city  has  its  remedy  for  any  previously  unpaid  taxes. 
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You  are  therefore  advised  that  the  Tax  Collector  may 
issue  a  current  tax  receipt  lor  the  payment  of  a  current  li- 
cense tax,  even  though  the  applicant  may  not  have  paid  his 
license  tax  for  a  preceding  period. 


respectfully  suhmitted, 


City  Attorney. 


To 

Tax  Collector, 


no 


nd^^^l 
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June  la,  1940, 


SUBJECT}   Re  Special  Assessments  exceeding  the 
limits  of  Section  111  of  the  Charter, 


Dear  Sir: 

are  In  receipt  of  your  letter  of  May  24,  1940,  re- 
questing an  opinion  from  this  office,  which  letter  reads  as 
follows: 

"Mr,  Chas,  L,  Harney  has  recently  addressed 
to  me  a  letter,  a  copy  of  which  is  enclosed,  and 
wherein  he  objects  to  the  reasons  for  rejecting 
his  low  bid  for  the  improvement  of  Thirtieth  Ave- 
nue between  Pacheco  and  Quintara  Streets, 

"Section  1,  Part  III  of  the  Street  Improvement 
Ordinance  of  1934  provides  that  when  a  street  assess- 
ment is  made  payable  in  Installments,  "no  such  annual 
installment  shall  exceed  25  per  cent  of  the  assessed 
value  of  the  land..."    Ince  the  maximum  number  of 
installments  is  fixed  at  ten,  this  provision  deter- 
'nes  the  assessable  limit  at  2j  times  the  assessed 
value.  Section  111  of  the  charter  carries  a  pro- 
vision to  the  sane  effect, 

"Tie  Special  Assessment  Investigation,  Limita- 
tion and  Majority  Protest  Act  of  1931,  approved 
June  8,  1931  by  the  State  Legislature,  provides 
at  the  assessment  against  any  particular  lot, 

*ther  with  any  completed  or  pending  assessments, 
shall  not  exceed  one-half  of  the  true  value  of  said 
lot.   (See  Sec.  10).     -ctlon  11  provides  the  method 
of  determlni'      true  value.   Accordingly,  the 
la     station  of  the  State  Foard  of  Equalization, 
setting  the  rate  for  San  Pranciaeo  at  52.34,  fixes 
the  assessable  limit  at  95. 5#  of  the  assessed  value. 
We  have  ignored  this  limitation  and  have  adopted  the 
more  liberal  limitation  provided  in  19m  Charter  and 
ratified  by  the  Legislature  subsequent  to  the  approval 
of  State  Act  of  1931. 

the  prosperous  period  pr' or  to  1929,  the  in- 
llcious  use  of  special  assessment  proceedings,  espec- 
ially in  Southern  California, accounted  for  heavy  obli- 
gations on  pro  erty.  These  obligations  unfortunately 
fell  due  during  the  depression  and  Inspired  the  various 
limitation  acts  passed  coring  the  1930s  -. 

"The  purpose  and  intent  of  the  limitation  acts  was 
to  prevent  the  obligations  imposed  by  special  assessments 
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■from  amounting  to  confiacatlon.   To  allow  »n 
Indefinite  number  of  special  assessments,  each 
within  the  assessable  limit  but  totaling  a  sum 
In  excess  thereof,  would  defeat  the  purpose  of 
the  acts, 

•The  instant  case  is  Lot  6  of  Block  2150, 
having  a  100 •-01'  frontage  on  Thirtieth  Avenue 
and  a  57* -6"  frontage  on  Quintara  Street, 
The  assessed  value  of  $410  fixes  the  assess- 
ment limit  at  $1,025  ($410x2*  *  $1025). 

"This  lot  Is  liable  for  the  coat  of  Improv- 
ing the  crossing  at  Thirtieth  and  Quintara, 
This  work  has  been  awarded  under  public  contract 
to  Caa.  L,  iiarney  and  the  estimated  asseasment 
againet  said  lot  Is  ^207.00. 

"Proceedings  have  also  been  started  for  the 
improvement  of  Thirtieth  Avenue  between  Paoheco 
and  Quintara  Streeta.  Said  lot  will  benefit  by 
thia  work  and  is  included  in  the  aesesstnent  dis- 
trict. Baaed  on  the  low  bid  submitted  by 
Karney,  the  estimated  aaseasment  against  this 
lot  is  #1100.   This  in  itself  exceeds  the  assess- 
able limit  of  the  property.  According  to  my  in- 
terpretation, the  additional  cost  of  the  crossing, 
C207.00  as  above  mentioned,  ahould  be  taken  into 
consideration.   This  would  ,  lve  a  total  estimated 
assessment  of  #1307.  which  Is  *272  in  excess  of  the 
assessable  limit, 

"If  the  city  accepts  the  low  bid  of  Mr.  Harney 
and  knowingly  iasuee  two  aasessments  which  airily 
or  combined  are  In  excess  of  the  assessable  limit 
of  the  property,  it  seems  to  me  that  the  City 
would  be  liable  to  a  charge  by  the  pro  erty  owner 
oi  confiscation  and  fraud.   In  addition,  the  con- 
tractor oould  demand  redress  on  the  ground  that 
the  assessment  could  not  be  enforced.  These  are 
not  remote  posaibilitlea,  ainoe  the  courts  have 
ruled  in  several  caaes  that  an  assessment  which 
exoeeds  the  assessable  limit  of  a  lot  is  not  only 
void  in  respect  to  said  lot  but  also  invalidates 
the  aaaessments  agalnat  all  other  lots  in  the  as- 
sessment . 

"In  consideration  of  Mr.  harney's  request  and 
to  enlighten  me  on  a  problem  which  threatens  to 
become  a  frequent  one,  your  opinion  will  be  appre- 
ciated." 
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OFlIil 

The  question  presented  is  simply  whether  the  City  and  County 
of  San  Francisco  may  toy  two  ordinances  and  two  assessments  bur- 
den the  benefited  property  beyond  the  limit  set  by  Section  ill 
of  the  Charter  of  the  City  and  County  of  San  Francisco.   That 
seotlon  provides  as  follows: 

"Special  assessments  shall  not  exceed  fifty 
per  cent  of  the  assessed  value  of  the  land  on 
which  the  special  assessment  Is  levied,  except 
that  when  such  assessments  are  authorized  to 
be  pel  d  In  Installments  over  a  period  not  to 
exceed  ten  years,  no  annual  Installment  pay- 
ment shall  exceed  25  per  cent  of  the  assessed 
value  of  the  land  on  which  the  special  assess- 
ment Is  levied." 

it  will  be  noted  that  the  word  "assessments"  Is  used  In 
the  plural  In  lines  1  and  5  of  that  section,  and  used  In  the  sin- 
gular In  line  2.   This  Is  capable  of  but  one  Interpretation, 
and  that  is  that  all  the  assessments  on  any  piece  of  property, 
on  which  an  assessment  is  to  be  made,  may  not  exceed  the  assess- 
able limit  as  set  by  that  section.   This  conclusion  is  con- 
firmed by  the  fact  that  when  the  payments  are  to  be  made  in 
installments  "no  annual  installment  payment  shall  exceed  25  per 
cent  of  the  assessed  value  of  the  land  on  which  the  special  as- 
sessment Is  levied,"  which  obviously  means  that  any  landowner 
shall  not  be  made  to  pay  more  than  25$  of  the  value  of  his 
property  per  year  for  any  street  improvements  assessable  against 
that  property. 

The  obvious  purpose  of  that  section  Is  to  prevent  the 
city  and  county  from  assessing  property  to  such  an  extent  that 
it  might  amount  to  confiscation.   The  city  and  county  certainly 
cannot  do  in  one  manner,  even  though  it  acts  in  good  faith, 
that  which  it  Is  forbidden  to  do  in  another.   It  is  the  result 
that  Is  forbidden  by  the  section,  and  not  the  procedure. 

This  conclusion  is  supported  by  various  authorities 
throu  hout  the  United  States. 

Mc^ulllln  on  Municipal  Corporations,  2nd  r.d.  Vol.  5, 
at  section  2246,  states  as  follows: 

"Express  limitations  are  common  in  statutes 
and  municipal  charters,  as  that  the  burden 
shall  not  exceed  twenty,  or  twenty-five,  or 
fifty  percent  of  the  value  of  the  land  or 
property  assessed,  or  one-half  of  the  value 
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"thereof  or  (sometime*)  a  certain  percent*  e 
of  the  whole  coat  of  the  Improvement  and  some- 
times, leas  the  coat  of  intersections.  *  »  ♦ 
And  under  such  provision  the  municipality  can- 
not make  the  improvement  by  piecemeal  ao  that 
the  whole  will  exceed  the  le<  al  limit." 
(quoting  Neff  v.  Covington  Stone  and  Sand  Co. 
56  S.V.,  p.  697). 

In  the  latter  case,  although  the  ultimate  decision  was 
made  on  other  grounds,  the  court  stated* 

"While  the  town  authorities  cannot  improve  a 
street  by  piecemeal,  so  aa  in  all  to  exceed 
25  per  centum  of  the  value  of  the  property 
to  be  charged,  it  doea  not  appear  that  this 
has  been  done  in  this  caae,  and  such  a  ques- 
tion cannot  be  raised  unless  it  appears  that 
the  limit  has  been  in  fact  exceeded." 

In  that  instanoe,  the  town  was  forbidden  by  statute 
to  exceed  2b%   of  the  assessed  value  of  the  property  for  any 
>nt  for  improvements. 


In  the  caae  of  Korfoot  v.  City  of  Chicago,  65  M.  B. 
101,  the  facts  were  as  follows* 

By  statute  the  Council  waa  not  permitted  to  undertake 
any  street  improvement  which  would  exceed  the  sum  of  $100,000.00, 
without  first  referring  the  ordinance  to  the  proper  committee, 
after  which  certain  procedural  requirements  had  to  be  followed. 
The  council  by  three  different  ordinances,  totaling  more  than 
100,000.00,  attempted  to  pave  certain  streets.  The  court  aaldt 

"Even  where  different  streets  are  to  be  paved, 
if  they  are  similarly  situated  with  respect 
to  the  improve  ert,  and  are  to  be  paved  with 
like  material  and  in  the  same  way,  the  paving 
of  each  is  but  a  part  of  one  common  enterprise, 
and  the  whole  constitutes  *  single  improvement. 
♦  •  •  And  w\ere  two  ordinances  are  passed  which 
are  dependent  upon  each  other  aa  providing  for 
parts  of  a  single  or  entire  scheme,  they  are  to 
be  treated  as  one  ordinance,  and  as  providing 
for  a  single  improvement.  «  *  *  All  that  would 
be  necessary  would  be  t o  divide  an  improvement 
into  sections  costing  less  than  £100,000  eaoh, 
and  the  provision  of  the  statute  would  be  nul- 
lified." 
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In  the  case  of  City  of  Charlotte  v,  srown,  81  S.  ■«  611, 
the  city  charter  provided  that  no  piece  of  property  could  be 
assessed  beyond  20  per  cent  of  Its  value  for  stree  improve- 
ments. The  lot  in  question  bordered  on  two  different  im- 
provement districts,  and  the  city  attempted  to  assess  it  as 
to  each  improvement  district.   The  court  said: 

"The  fact  that  the  lot  is  a  corner  lot, 
and  in  two  improvement  districts,  is  immater- 
ial.   It  is  the  taxable  value  of  the  entire 
lot  that  is  to  be  considered  in  fixing  the 
limit  beyond  which  the  assessment  may  not  go." 

This  case  adopts  as  a  portion  of  the  opinion  the  follow- 
ing statement  from  Dillon  on  Municipal  Corporations. 

"It  is  a  principle  universally  declared 
and  admitted  that  municipal  corporations  can  levy 
no  taxes,  general  or  special,  upon  the  inhabi- 
tants or  their  property,  unless  the  power  be 
plainly  and  unmistakably  conferred." 

The  charter  of  the  City  and  County  of  San  Irancisco 
definitely  restricts  the  power  of  assessment,  as  shown  above. 

In  rendering  this  opinion,  I  am  cognizant  of  the  ouse 
of  Warren  y.  rostel,  99  Cal.  294,  wherein,  when  this  problem 
was  presented,  the"  court  in  construi     o  then  existing 
statutes,  permitted  the  city  to  assess  beyond  the  assessed  le 
limits.   However,  the  court  in  that  ease  stated  that  it  was 
merely  applying  the  statutes,  and  thst  if  In  such  application 
a  hardship  was  worked  "the  Legislature  Is  the  proper  place  to 
go  for  improvement  in  this  matter."    In  other  words,  It  was 
the  province  of  the  Legislature  to  set  the  assessable  limit, 
which  has  been  definitely  set  by  Section  111  of  the  charter. 

Therefore,  you  are  advised  that  the  City  and  County  of 
San  Francisco  cannot,  by  one  or  more  assessments,  exceed  the 
limit  provided  for  In  that  section. 

Respectfully  submitted, 

JMO.J.  ^S 

dity  Attorney. 


To 

Director  of  Public  Works. 

#12 


MB 
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June  19,  1940. 


SUBJECT t   In  Re,  Acceptance  of  Municipal  bonds 
in  lieu  of  Cash  fop  Bell. 


Lear  Sirt 

iou  have  directed  ay  attention  to  the  fact  that  a 
certain  individual  has  been  charged  with  a  cri  ixtai  offense 
and  admitted  to  bail  in  the  sum  of  live  xhouaanu  Collars  and 
that  said  defendant  lias  offered  to  you,  in  lieu  of  the  cash 
provioed  for  in  the  order  fixing  bail,  Gan  Francisco  unicipal 
Bonds  of  the  face  value  of  5,000.00. 

1  understand  that  no  question  has  been  raised  as  to 
the  value  of  tho  bonus  but  the  only  question  is,  Can  you 
accept  San  Francisco  Municipal  Bonds  in  lieu  of  the  amount  of 
cash  pruvtced  for  in  the  order  fixing  ball? 

0PIK10B 

i  ■ 

Section  1290  of  tnc  Penal  Code  provides  as  follows t 

*  In  lieu  of  the  deposit  of  money  (for  ball)  the 
defendant  or  any  other  person  may  deposit  bonds  of  the 

tates  or  of  the  State  of  California  of  the  face 
value  of  the  cas  ,  deposit  required  and  such  bonds 
shall  be  treated  in  the  sane  manr  or  as  s  deposit  of 
money j   or  the  defendant  say  Giv€  **  security  any 
equity  in  any  real  property  which  he  owns." 

You  will  note  that  there  is  no  provision  made  In  the 
tlcn  for  accepting  bonds  of  any  kind  exoept  bones  of  the 
Lnlted  States  or  of  the  State  of  California.   While  the  bonds 
offered  to  you  are  bonds  of  s  municipality  in  California,  they 
are  not  bonds  Issued  by  the  /tote  of  California.   The  ordin- 
ary procedure  requires  bail  to  be  deposited  in  the  f  cr»  of 
money  end  where  the  law  uakes  an  exception  in  that  regard,  the 
provisions  of  the  law  must  be  strictly  construed  and  strictly 
followed. 
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i  are   therefore  advised  that,  wh.il*  you  amy 
accept  liiuD  of  nltec  States  or  bends   of  tit*   State  of 

California  eface  value  of  tl.e    cash  depoait  required, 

you  are  not  permitted  to  accept   bonds  of   any  other  kind  or 
character. 

.ipectfully  suUultW 

GiW  AffbllKT. 


The  Treasurer. 


,;i 
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June   20,    1640. 


SUBJECT  t  81   ht   to  Vacation  with  pay. 

Qeatiamam 

This  will  acknowledge  your  request  for  an  opinion 
wherein  you  state  that  ona  ilura  Simpson  workad  in  tha  as- 
sessor's oiilce  since  July  1.  1937.   That  aha  received  her 
annual  vacations  through  193d •   That  on  February  7,  1940, 
•ha  presented  her  resignation,  effective  as  of  Maroh  15, 
1&40,  which  was  accepted.   Uer  tine  roll  indicate   t  e  fol- 
lowing! 

Karr.h  1  "Sick  Leave" 

Maroh  2  to  11, inclusive  "Vacation" 

Maroh  12  and  13  "Worked" 

Maroh  14  and  15  Sot  reported  for  pay. 

You  aak  whether  or  not  Flora  Simpson  is  entitled  to 
be  paid  for  the  vacation  period,  March  2  to  11,  1940,  inclu- 
sive. 


-  OPIBIOM  - 

Seotlen  151  of  the  Charter  provides  as  follows: 

1   very  parson  employed  in  the   city  and 
county  service  shall,  after  one   year's   ser- 
vice, be  allowed  a  vacation  with  pay  of  two 
oalondar  waeka,  annually,  aa  long  as  he   con- 
tinues in  his  employment  • " 

After  the  first  year  of  service  has  paased,  a  vaca- 
tion with  pay  of  two  calendar  weeks   is  allowed  "annually." 
Mo  speolf ie  period  of  tine  In  tha  year  is  provided  for  by 
the   Charter  as  to   Just  when  any  particular  vacation  must  bo 
taken  by  an  employee.     This  determination   is   left  to  tha 
discretion  of  the  department  heads   to  designate  the  period 
whan  any  particular  vacation  may  be   taken.        it,   of   course, 
should  be  granted  in  accordance  with  the  employee's  desire, 
when  possible,   provided,   of  oourse,   that  the   efficiency  of 
tha  city's  business  is  not  Interfered  with,  and  provided 
further  that  the  department  head  always  keep  in  mind  tha 
purpose  of  s  vacation  -  namely,    to  give  tha  employee  a  period 
of  rest  and  relaxation  to   the  tmm   that  he  will   return  there- 
after and  be  enabled  thereby  to  render  even  better  service 
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to  the  public  through  being  mentally  and  physically  re- 
freshed and  re-energized.    While  this  latter  objective 
seems  to  have  been  overlooked  in  thia  case,  the  depart- 
ment head  having  allowed  a  vacation,  and  it  being  ao  al- 
lowed, the  employee  being  thereby  entitled  to  then  take 
it  -  she  ia  entitled  to  be  paid  ior  the  vacation  taken. 

You  are  therefore  advised  that  }  lor*  Simpson 
ia  entitled  to  be  paid  for  the  vacation  period.  Marsh  8 
to  11,  1940,  inclusive. 


Respectfully  submitted, 


City  Attorney. 


Controller 
#10 
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June  21,  1940. 


SUBJECT :   In  re  Right  of  Signer  of  Petition 
to  have  Name  removed  after  filing. 


Dear  Sir: 

This  office  ie  in  receipt  of  your  letter  of  June 
4,  1940,  requesting  an  opinion,  which  letter  reads  as  fol- 
lows: 

■Attached  is  a  copy  of  post  card 
form  that  has  been  received  by  this  De- 
partment, aekin.  the  director  of  Public 
Health  to  remove  signatures  from  applica- 
tion now  on  file  with  tils  Department  by 
the  Owners  and  Lessees  Apartment  House 
Association,  Inc.,  for  permit  to  collect 
refuse  In  District  No.  25. 

"Can  the  Director  of  Public  Health 
recognise  such  requests?* 

The  copy  of  postcard  attached  to  said  letter  reads 
as  follow a: 

"L ...  j.  c.       ,  director  of  Public  Health 
Lear  l/octon 

"I  hereby  withdraw  my  signature  ob- 
tained by  the  Owners  and  Lessees  Apart- 
ment House  Association,  Inc.,  to  its 
petition.  My  signature  thereto  was  ob- 
tained solely  on  the  representations  con- 
tained in  their  open  form  letter  signed 
by  Earl  J.  Carroll. 

"I  do  not  and  did  not  intend  to  claim 
that  I  am  inadequately  served  by  the  refuse 
collector  now  collecting  my  refuse,  or  that 
the  collectors  are  not  rendering  adequate 
service,  or  are  not  properly  collecting  the 
refuse,  or  are  overcharging  for  collecting, 
or  that  their  employees  are  insolent. 


Address    
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The  collection  and  disposal  of  garbage  and  the  issuance 
of  permits  therefor  are  controlled  by  the  Befuse  Collection 
and  disposal  Ordinance,  adopted  by  the  voters  of  the  City  and 
County  of  San  Francisco  on  November  8,  1932.   The  pertinent 
portion  of  said  ordinance,  dealing  with  the  procedure  required 
for  the  issuance  of  a  permit  to  collect  refuse  pursuant  to  an 
initiative  measure,  is  as  follows: 

"An  applioation  for  a  permit  must  be  granted, 
however,  by  the  said  director  of  Public  Uealth, 
and  it  is  mandatory  on  said  director  to  rant  the 
same,  when  it  shall  appear  in  any  said  application 
for  a  route  or  routes  by  a  person,  firm  or   corpor- 
ation, that  twenty  per  cent  or  more  of  the  house- 
holders, business  men,  apartment  house  owners,  hotel 
keepers,  institutions,  or  residents  in  said  route  or 
routes,  using  refuse  service,  and  paying  for  same, or 
obligated  to  do  so,  have  signed  a  petition  or  con- 
tract in  which  they  have  stated  thwt  they  are  inade- 
quately served  by  any  refuse  collector  who  is  then 
collecting  refuse  on  said  route*   That  inadequate 
service  is  herein  defined  as  the  failure,  on  the  part 
of  any  refuse  collector  to  properly  collect  refuse  on 
said  route,  or  the  overcharging  for  the  collection  of 
same,  or  for  insolence  towards  persons  whose  refuse 
has  been  collected,  or  the  collection  by  any  refuse 
collector  whose  license  has  been  revoked  as  provided 
in  section  9  hereof ." 

it  will  be  noted  that  although  this  section  of  said  ordi- 
nance provides  specifically  lor  the  requirement  as  to  signa- 
tures on  the  petition  necessary  for  the  Issuance  of  a  permit, 
there  is  no  provision  for  the  withdrawal  of  such  signatures, 
and  no  such  provision  is  contained  in  either  the  laws  of  this 
state  or  the  City  and  County  of  San  lrancisco. 

However,  the  oases  in  California  deciding  this  question 
have  clearly  and  unequivocally  stated  that  although  the  rijht 
to  place  one's  signature  on  such  a  petition  implies  the  right 
to  remove  it,  this  Implied  right  must  be  exercised  prior  to 
the  time  that  said  petition  is  filed  with  the  person  or  board 
whose  duty  it  is  to  act  thereon.    This  is  a  salutary  rule 
and  is  based  upon  the  premise  that  to  allow  indiscriminate 
withdrawal  of  signatures,  after  the  filing  of  the  petition, 
would  Interfere  with,  if  not  render  impotent,  the  rifht  granted 
by  that  section  of  the  ordinance  quoted  above.   The  mere  im- 
plied right  cannot  be  exercised  to  vitiate  the  ric.ht  specifically 
granted  in  said  ordinance. 
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In  Uhl  v.  Collins,  217  Cal.  1,  the  court  states  as  fol- 
lows: 

"  No  provision  appears  either  in  our  Con- 
stitution or  general  laws  for  withdrawal  of 
names  from  an  initiative  petition.   Neverthe- 
less, the  pre'  t  majority  of  the  cases  recognize 
the  right  of  withdrawal  as  incidental  to  the 
right  of  petition  itself.   A  conflict  exists, 
however,  as  tp  the  period  within  which  this 
right  may  be  exercised.   Many  of  the  decisions 
hold  that  withdrawal  is  permissible  up  to  the 
time  that  *  final  action*  is  taken,  or  until 
•the  jurisdiction  of  the  offioer  to  whom  the 
petition  is  addressed  attaches.'  (Citing  cases 
from  other  states).    We  deem  it  unnecessary 
to  embark  upon  a  discussion  of  these  authori- 
ties, for  in  this  state  a  different  rule  lias 
been  laid  aown,  restricting  the  ri. yht  of  with- 
drawal to  the  period  before  the  filing  of  the 
petition  with  the  officer  or  ""body  authorized- 
to  receive  It." 

To  the  same  effect  see  eecham  v.  minis.  34  Cal. 
App.  764,  whsre  the  court  said: 

e  clerk  is  not  olothed  with  authority 
to  alter  the  petition  when  it  has  been  filed; 
he  Is  not  authorised  to  receive  extraneous  evi- 
dence of  its  contents,  or  to  base  his  certifi- 
cate upon  statements  made  to  him  by  electors 
who  have  signed  it.   His  certificate  must  show 
the  result  of  an  examination  whereby  'from  the 
records  of  registration*  he  shall  ascertain 
whether  or  not  'said  petition*  is  si:  ned  by  the 
requisite  number  of  qualified  voters.   In  our 
opinion,  the  signers  of  such  petitions  may  not 
withdraw  their  names  or  have  their  names  with- 
drawn by  the  clerk  at  any  time  after  the  peti- 
tion has  been  filed." 

Both  of  the  above  cases  are  cited  with  approval  in 
recent  case  of  Kn owl ton  vs.  Hesaalhaloh,  32  Cal.  App.  (2d) 
419,  in  which  the  court  states: 

"in  this  state  a  different  rule  has  been 
laid  down,  restricting  the  right  of  withdrawal 
to  the  period  before  the  filing  of  the  petition 
with  the  officer  or  body  authorised  to  receive 
it." 
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Therefore,  you  are  advised  that  once  the  petition  has 
been  filed  with  your  office,  a  signature  may  not  thereafter 
he  removed  at  the  request  of  any  person,  regardless  of  how 
said  request  is  made. 

However,  since  the  copy  of  the  post  card,  by  which  the 
retraction  is  attempted,  seems  to  indicate  that  the  arty 
attempting  to  retract  might  possibly  have  been  misled  Into 
signing  the  original  petition,  I  am  direct inc  your  attention 
to  the  case  of  So rv-P -Garbage  Go.  v.  Ooard  of  Health,  107 
Cal.  App.  586,  wherein  the  court  states  as  follows: 

"However,  if  it  is  advised  that  fraud  or 
other  wrongful  acts  are  being  perpetrated  it 
may  refuse' to  issue  the  permit.   Later,  when 
the  applicant  cowmen oes  his  prooeeding  to  corn- 
pal  the  issuance  of  the  permit  such  facts  can 
be  put  in  issue  and  a  determination  thereof  un- 
der the  rules  of  law  can  be  had." 

Therefore,  if  your  investigation  reveals  any  evidence 
of  "fraud  or  other  wrongful  acts"  in  the  obtaining  of  the 
original  signatures  in  the  instant  case,  you  may  "refuse  to 
issue  the  permit,"  *nd  such  facts  can  be  determined  as  men- 
tioned in  the  above  ease,  or  since  the  greater  includes  the 
lesser,  you  may,  at  your  discretion,  require  further  invest l- 
gation'before  granting  or  denying  said  permit. 

Respectfully  submitted, 

JKC.  .      -^ 


City  Attorney. 


Director,  ooard  of  Health. 
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July  3,  1940. 


SUBJECTt  Status  of  Incompetent  iimployee  for 
Retirement  who  has  been  Absent  from 
Duty  for  a  Period  of  Seven  Years* 

Gentlemen: 

This  office  is  In  receipt  of  your  request  for  an  opinion 
and  I  quote  the  pertinent  parts  thereof: 

"The  Retirement  Board,  at  the  meeting  held  May 
28,  1940,  instructed  me  to  reoite  the  facts  in  the  case 
of  Camellia  A.  Rosette,  to  you,  and  to  ask  your  opinion 
on  certain  questions  arising  in  the  case*  The  following 
statements  are  submitted: 

(1)  Camellia  A.  Rosette  entered  the  servioe 
of  the  City  as  an  employee  in  the  Assessor's  Office,  in 
February,  1921  •  She  previously  liad  served  approximately 
one  year  as  b»o*.on  time*  She  served  in  the  Assessor's 
Office  without  interruption,  except  possibly  for  an  ab- 
sence of  a  few  days  from  time  to  time,  until  January  31, 
1933,  which  was  the  last  day  for  which  salary  was  paid* 

(2)  Beginning  February  1,  1933,  according  to  our 
records,  she  was  absent  from  duty  because  of  illness,  and 
has  been  absent  continuously  since  that  date* 

(3)  Mrs*  Rosette  has  been  carried  as  absent  by 
the  uivil  Servioe  Commission,  part  of  the  time  on  formal 
leave*  Her  name  remained  on  the  Civil  Service  list  of  eli- 
gible 3* 

(4)  Because  of  the  facts  recited  in  the  paragraph 
next  preceding,  and  because  no  application  was  made  for  the 
refund  of  her  accumulated  contributions  in  the  Retirement 
Fund,  the  contributions  have  renal  ned  in  the  Fund* 

(6)  The  Retirement  board  now  has  received  an  appli- 
cation from  the  son  of  Mrs*  Rosette,  that  she  be  retired 
on  account  of  disability,  effective  as  of  February  1,  1933, 
his  claim  being  that  she  was  then,  and  lias  been  continuously 
since  that  date,  mentally  incompetent  to  look  after  her 
business  affairs*  The  son  lias  been  appointed  guardian  and 
is  making  the  application  in  that  capacity* 
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(6)  Mrs*  Rosette  has  served  the  ten  years  re- 
quired for  disability  retirement  and  _  robably  would  qual- 
ify through  medical  examination,  for  such  retirement, 
although  no  examination  has  been  ordered  by  the  Retirement 
Board* 

(7)  It  is  the  rule  of  the  Retirement  Board,  how- 
ever, that  retirement  shall  not  be  effective  earlier  than 
the  first  day  of  the  month  in  which  the  application  for 
retirement  is  filed  with  the  Retirement  System.  This  rule 
is  designed  to  prevent  double  coverage,  because  otherwise 
an  individual,  sufficiently  ill  to  fear  early  death,  might 
postpone  disability  retirement  with  the  idea  of  leaving 
for  his  beneficiary,  the  regular  death  benefit  in  an 
amount  greater  than  the  disability  benefit  he  would  re- 
ceive during  the  balance  of  his  lifetime*  Sven  while 
planning  to  leave  this  death  benefit,  he  might  take  into 
account  the  fact  that  at  any  time,  he  could  file  an  appli- 
cation for  disability  retirement  and  date  it  back  to  the 
day  immediately  following  that  for  which  he  received  the 
last  salary  payment*  In  this  way  he  would  have  the  cover- 
age under  the  death  benefit,  and,  if  death  does  not  ensue, 
subsequently  secure  for  himself  a  disability  retirement 
allowance  for  the  same  period  during  whloh  the  Retirement 
System  was  liable  for  the  death  benefit* 

You  are  therefore  requested  to  give  the  Retire- 
ment Board  your  opinion 

(a)  as  to  whether  the  Board's  rule  that  retire- 
ment cannot  be  effective  earlier  than  the  first  day  of 
the  month  in  which  the  application  is  filed,  applies  in 
cases  where  the  member  is  shown  to  have  been  mentally 
incompetent; 

(b)  as  to  whether  in  cases  where  the  individual 
is  shown  to  be  mentally  incompetent,  the  effeotlve  date 
would  be  the  date  upon  which  said  incompetency  is  shown 
to  have  started,  or  at  the  prior  date  upon  which  the  mem- 
ber last  received  salary,  with  the  understanding,  of 
course,  retirement  could  not  be  effected  while  the  indiv- 
idual was  drawing  salary; 

(c)  as  to  whether,  in  view  of  the  provision  of 
the  Retirement  Law  terminating  membership,  as  recited  in 
paragraph  8  above,  and  the  further  provision  in  ^eotion 
254  as  recited  in  paragraph  9  above,  for  the  retirement 
only  of  members,  Camellia  A*  Rosette,  who  has  been  absent 
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from  duty,  without  salary  since  February  1,  1933,  can 
be  retired  for  disability,  assuming  due  proof  of  incapac- 
ity for  performance  of  duty." 

OPINION 

The  pertinent  portion  of  Section  159  of  the  Charter  applying 
to  the  instant  matter  reads  as  follows t 

"The  retirement  board  shall  be  the  sole  author- 
ity and  Judge,  under  such  general  ordinances  as  may  be 
adopted  by  the  supervisors,  as  to  the  conditions  under 
which  members  may  receive  and  may  continue  to  receive 
benefits  of  any  sort  under  the  retirement  system,  and 
shall  have  exclusive  control  of  the  administration  and 
Investment  of  such  fund  or  funds  as  may  be  established, 
provided  that  all  investments  shall  be  of  the  oliaracter 
legal  for  Insurance  companies  in  California*" 

The  general  ordinances  referred  to  in  Section  159  of  the 
Charter,  which  concern  us  at  this  time,  are  Sections  226  and  254, 
which  we  herewith  quote  as  follows: 

"Sec*  226.  Membership  Ceases  -  When.   Should 
the  city- service  of  any  member,  in  any  period  of  ten 
(10)  consecutive  years,  amount  to  less  than  five  (5) 
years,  or  should  he  die  or  be  retired,  or  should  he 
be  paid  more  than  one-quarter  (1/4)  of  his  accumulated 
normal  contribution,  or,  if  he  be  a  member  who  does 
not  contribute  as  provided  in  Section  251  of  this 
Article,  should  he  resign  or  be  discharged,  he  shall 
thereupon  cease  to  be  a  member #" 

"Sec.  254.  Disability  Retirement .   (a)   Retire- 
ment of  a  member  for  disability  shall  be  made  by  the 
Retirement  Board  upon  medical  examination  as  follows: 
Any  member  while  in  the  olty-servlce,  or  within  four 
(4)  months  after  the  discontinuance  of  city-service, 
or  while  physically  or  mentally  incapacitated  for  the 
performance  of  his  duty,  if  such  incapacity  has  been 
continuous  from  discontinuance  of  city-service,  shall 
be  examined  by  one  (1)  or  uoro  physicians  or  surgeons 
selected  by  the  Retirement  Board,  upon  the  board's  own 
motion,  upon  the  application  of  the  head  of  the  office 
or  department  in  which  said  member  is  employed,  or 
upon  the  application  of  said  member  or  of  a  person 
acting  in  his  behalf,  stating  that  said  member  is  phys- 
ically or  mentally  incapacitated  for  the  performance 
of  duty  and  ought  to  be  retired,  provided 
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(5)  If  he  "be  a  member  under  any  other  Chart- 
er provision,  he  has  rendered  ten  (10)  or  more  years 
of  continuous  service; 

(b)   If  such  medioal  examination  and  other 
available  evidence  show,  to  the  satisfaction  of  the 
Ketirement  Board,  that  the  said  member  is  physically 
or  mentally  incapacitated  for  the  performance  of  duty 
and  ought  to  be  retired  •  •  *  ■>"-  •  the  Retirement  Board 
shall  retire  the  said  member  for  disability  forthwith: 


It  is  obvious  from  Section  254  that  unless  a  person  re- 
questing retirement  be  a  member  of  the  Retirement  System,  no  cogni- 
zance of  the  application  may  be  taken. 

Section  226  provides  that  membership  in  the  Retirement 
System  ceases  when  any  employee  works  for  a  period  of  less  than 
five  years  In  any  period  of  ten  consecutive  years.  It  is  plainly 
seen  that  it  would  be  impossible  for  claimant  to  work  five  years 
in  a  ten  year  period,  as  over  seven  years  have  elapsed  since  she 
left  the  service  of  the  City  and  County  of  San  Francisco. 

We  must  therefore  concern  ourselves  as  to  whether  Section 
226  applies  should  the  claimant  be  incompetent. 

The  court  in  the  case  of  BAKER  v.  MANITOU,  227  Fed.  23? 
quoted  approvingly  from  the  case  of  MORGAN  v.  DES  MOINES,  19  U.  S. 
App.  593,  60  Fed.  208,  to  the  following  effect: 

" 'Technically,  an  Infant  cannot  maintain  a 
suit,  and,  in  contemplation  of  law,  is  ignorant  of 
liis  rights;  but,  in  fact  and  In  practice,  infants, 
through  their  guardians  and  next  friends,  are  common- 
ly the  most  diligent  and  persistent  of  suitors,  and 
the  instances  are  few  where  any  meritorious  right  is 
allowed  to  slumber.  *  *  *  *  **But,  however  this  may 
be,  the  argument  against  the  Justice  and  wisdaca  of 
the  statute  which  contains  no  saving  clause  in  favor 
of  Infants  must  be  addressed  to  the  legislature  and 
not  to  the  courts  • ,,f 

We  also  find  the  court  in  the  case  of  HURIEY  v.  BINGHAM, 
63  Utah  589,  228  Pao.  213,  approving  the  following  language  In  the 
case  of  DECIIANT  v.  HAYS,  112  Kan.  729,  212  Pac.  682: 


* 
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" 'Appellant  contends  that  the  statute,  proper- 
ly construed,  does  not  apply  to  a  minor  of  the  tender 
years,  and  In  the  physical  and  mental  condition  that 
the  appellant  Is  alleged  to  have  been  during  the  time 
in  question.  It  will  be  noted  that  the  statute  makes 
no  exceptions  as  to  minors,  and  for  this  court  to 
write  into  the  plain,  unambiguous  words  of  the  statute 
an  exception,  in  so  far  as  it  pertains  to  minors,  or 
in  so  far  as  it  pertains  to  persons  in  the  physical 
or  mental  condition  described  in  the  petition,  would 
be  to  constitute  the  court  a  lawmaking  power  instead 
of  a  law- interpreting  body*  Our  legislature  has,  In 
a  number  of  instances,  embodied  provisions  or  except- 
ions in  statutes  pertaining  to  minors,  and  the  fact 
that  the  lawmaking  body  did  not  do  so  in  this  statute, 
in  view  of  what  appears  to  be  the  disposition  of  the 
legislature  to  make  those  exceptions  where  they  desire, 
would  confirm  the  idea  tliat  the  legislature  did  not 
intend  any  exceptions  of  this  character  in  this  statute. fM 

It  is  apparent  that  Section  226  provides  for  no  exception. 
In  light  of  the  language  of  the  oases  quoted  above,  it  appears  that 
Mrs.  Rosette  ceased  to  be  a  member  of  the  Retirement  System  when 
she  failed  to  work  for  a  period  of  at  least  five  years. 

I  have  checked  the  guardianship  papers  filed  In  the  County 
Clerk's  office,  No.  83921,  filed  on  April  17,  1940.  The  application 
indicates  that  the  estate  consists  solely  of  whatever  pension  rights 
may  exist  in  favor  of  Mrs.  Rosette* 

You  are,  therefore,  advised  that  inasmuch  as  Mrs.  Rosette 
is  not  a  member  of  tlxe  Retirement  System,  your  r>oard  would  net  have 
any  jurisdiction  to  hear  her  claim.  I  believe  that  this  conclusion 
will  dispose  of  the  queries  you  present  in  your  request  for  an 
opinion. 

Respectfully  submitted. 


city  attuiwht 

Retirement  Board 
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July  3,  1940, 


SUBJECT:   He  Authority  of  Retirement  Board 

to  Compromise  Claims  against  Third 
Persons. 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 

"Section  172  of  the  Charter  provides  thatj 
'Trie  benefit  provisions  of  the  Workmen's 
Compensation  Insurance  and  Safety  Law  of 
the  State  of  California,  as  they  affect 
the  benefits  provided  for  or  payable  to 
or  on  account  of  officers  and  employees , 
including  teachers,  of  the  City  and 
County,  shall  be  administered  exclusive- 
ly by  the  Retirement  Board,  *  *  #  *« 

"The  Retirement  Of floe  has  considered  that  'bene- 
fit provisions'  refers  to  the  provisions  now  con- 
stituting Division  4  of  the  Labor  Code  of  the 
State  of  California,  as  distinguished  from  Divi- 
sion 5  of  said  Code,  referring  to  Safety  in  em- 
ployment • 

"At  the  meeting  held  January  30,  1040,  the  Re- 
tirement Board  considered  particularly  Chapter  5, 
Part  I  of  Division  4  of  the  Labor  Code,  covering 
the  Subrogation  of  Employer.   Section  3862  of 
Chapter  5  provides  that  an  employer  may  claim  or 
bring  an  action  against  a  third  person  responsible 
for  an  injury  to  his  employee,  for  the  amount  of 
compensation  he  has  paid  or  has  become  obligated 
to  pay  under  the  Labor  Code.   The  last  sentence 
of  the  Section  says  that: 

'In  the  latter  event  the  employer  may  re- 
cover in  the  same  suit,  in  addition  to  the 
total  amount  of  the  compensation, damages 
for  which  he  was  liable  including  all 
salary,  wage,  pension,  or  other  emolument 
paid  to  the  employee  or  to  his  dependents •' 

"Sums,  in  addition  to  the  compensation  provided 
in  the  Labor  Code,  are  paid  to  employees  of  the 
City  and  County  of  San  Franolsco,  including  teach- 
ers in  the  School  Department,  on  account  of  indus- 
trial injuries,  as  follows: 
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'1.  Members  of  the  uniform  forces  of  the  Polioe  and 
i- Ire  department e  receive  an  additional  amount 
sufficient,  when  added  to  the  disability  indem- 
nity payable  under  the  State  Compensation  Act, 
to  bring  the  total  amount  received  exclusive  of 
medical  benefits,  to  the  amount  of  salary  which 
the  individual  would  have  received  had  he  not 
been  absent  from  duty,  said  payments  to  start 
with  the  first  day  of  disability.   Payment  of 
full  salary  is  made  under  authority  of  the  Sick 
Leave  Rules  adopted  by  the  Polioe  and  Fire  Com- 
missions and  approved  by  the  Civil  Service  Cora- 
mission,  as  provided  in  the  San  Francisco  Sick 
Leave  Ordinance. 

r2.   Certificated  employees  of  the  School  department 
receive  an  additional  amount  sufficient,  when 
added  to  the  disability  indemnity  payable  under 
the  State  Compensation  Act,  to  >bring  the  total 
amount  received  exclusive  of  medical  benefits, 
to  the  amount  of  salary  to  l&ltta  the  individual 
is  entitled  under  the  sick  leave  provisions  or 
the  School  Code.  The  obligation  to  pay  the 
additional  amount  is  placed  on  the  School  de- 
partment by  the  School  Code. 

'5.  Employees  other  than  members  of  the  uniform 
forces  of  the  Fire  and  Police  department  and 
certificated  employees  of  the  School  Department, 
receive,  during  the  first  seven  days  of  dis- 
ability, any  amounts  to  which  they  are  entitled 
under  the  Sick  Leave  Ordinance  of  the  City  and 
County  of  San  Irancisco.   Payments  beginning  with 
the  eighth  day  are  limited  te  the  disability  in- 
demnity under  the  Labor  Code. 

"The  Retirement  Board  In  administering  the  provisions 
of  the  Labor  Code  referring  to  Subrogation  of  Employer  re- 
alises that  many  claims  against  third  persons  will  be  dis- 
posed of  by  compromise  settlements  between  the  City  and 
County,  the  third  person  and  usually  also  the  injured  em- 
ployee . 

"The  Retirement  Board  recognises  also  that  to  claim 
reimbursement  of  amounts  paid  to  or  on  account  of  police- 
men and  firemen,  who  produce  most  subrogation  cases,  in 
addition  to  regular  compensation  payments,  or  in  many 
oases  even  up  to  the  medical  and  compensation  payment, 
usually  would  deprive  the  injured  employee  or  his  de- 
pendents, of  material  participation  In  the  amount 
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"recoverable,  particularly  after  payment  of  his 
attorney.  Such  a  claim  by  the  Board  might  de- 
stroy the  incentive  of  the  employee  or  his  de- 
pendents to  initiate  or  join  in  a  suit  against 
the  third  person,  thus  diminishing  the  chance 
of  making  any  recovery,  whatever, 

"in  connection  with  the  general  <u  est ion  of 
claims  of  the  City  and  County  against  third  per- 
sons, under  the  subrogation  provisions  of  the 
Labor  Code,  the  Board  directed  that  I  ask  your 
opinion  as  to: 

"4.  Whether  the  Retirement  Board  has  the 
authority  to  enter  into  compromise 
agreements  with  third  persons, under 
which  the  City  and  County  accepts  less 
than  the  amount  whioh  it  lawfully  could 
claim  under  the  provisions  of  the  Labor 
Code." 


OPINION. 

It  does  not  appear  that  there  is  any  provision  of  law  au- 
thorizing the  Retirement  Board  to  compromise  claims  with  third 
persons. 

Ihe  pertinent  portion  of  Section  26  of  our  Charter  reads 
as  follows: 

"The  city  Attorney  must  represent  the  city  and 
county  in  all  actions  and  proceedings  in  which  it 
may  be  legally  interested,  or,  for  or  against  the 
oity  and  county,  or,  any  offioer  of  the  oity  and 
county  in  any  action  or  proceeding,  when  directed 
so  to  do  by  the  supervisors,  except  where  a  cause 
of  action  exists  in  favor  of  the  city  and  county 
against  said  officer.   Whenever  any  cause  of  ac- 
tion exists  in  favor  of  the  city  and  county,  the 
city  attorney  shall  commence  the  same  when  within 
his  knowledge  or  when  dlreoted  so  to  do  by  the 
supervisors.  He  shall  give  his  advice  or  opinion 
in  writing  to  any  offioer,  board  or  commission  of 
the  city  and  county  when  requested.  Except  as  other- 
wise provided  in  this  charter, he  shall  not  settle  or 
dismiss  any  litigation  for  or  against  the  city  and 
county, unless, upon  his  written  recommendation,  he  is 
ordered  so  to  do  by  ordinance. " 
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The  section  of  the  Charter  material  to  this  query  it  Section 
172,  whleh  reads  ae  follows: 

"The  benefit  provisions  of  the  workmen's  compen- 
sation Insurance  and  safety  lav  of  the  state  of  California 
as  they  affect  the  benefits  provided  for  or  payable  to  or 
on  account  of  officers  and  employees ,  including  teachers 
of  the  city  and  county,  shall  be  administered  exclusive- 
ly by  the  retirement  board,  provided  that  the  retirement 
board  shall  determine  whether  the  city  and  county,  through 
the  retirement  system,  shall  assume  the  risks  under  the 
said  law,  in  whole  or  in  part,  or  whether  it  shall  rein- 
sure such  risks,  in  whole  or  in  part,  with  the  state  com- 
pensation insurance  fund*" 

Section  2G3  of  Part  I  of  the  San  Francisco  Munioipal  Code, 
providing  for  the  administration  of  benefits  under  the  'workmen's  Com- 
pensation Act,  contains  the  following  language! 

"The  Retirement  Hoard  shall  administer  cases  of 
injuries  to  employees,  received  in  performance  of  duty, 
regardless  of  whether  such  employees  are  members  of  the 
Retirement  System,  as  provided  in  Section  172  of  the 
Charter.  Administration  of  such  cases  shall  include  de- 
termination of  the  right  to  benefits,  payment  of  dis- 
ability indemnity,  furnishing  medical  service,  adjusting 
and  compromising  claims  and  all  other  aots  necessary  to 
the  liquidation  of  the  liability  of  the  city  and  county 
under  the  said  law.  Such  legal  services  as  may  be  re- 
quired in  said  administration  smll  be  furnished  by  the 
City  Attorney.8 

The  sections  of  the  Charter  and  of  the  San  Francisco  Municipal 
code  which  have  been  quoted  indicate  that  the  Retirement  oard  lias  not 
been  given  the  authority  to  enter  Into  compromise  agreements  when 
olaims  exist  in  favor  of  the  city  and  County  of  ;an  Jrancisco.  The 
only  language  of  the  Charter,  indicating  the  method  to  be  followed 
in  compromising  olaims  Inuring  to  the  benefit  of  the  City  and  County 
of  San  Francisco,  is  found  in  Section  2G  quoted  above. 

The  approval  of  the  City  Attorney  is  necessary  to  compro- 
mise claims  in  favor  of  the  City  and  County  of  San  iranciaco  on 
which  no  court  action  has  been  filed.  When  a  court  action  has  been 
filed  on  behalf  of  the  City  and  county  of  San  Francisco,  before  tlie 
litigation  may  be  compromised,  it  requires  the  written  recommendation 
of  the  City  Attorney  and  an  ordinance  of  the  Board  of  Supervisors. 
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Sections  47  to  50,  inclusive,  of  Part  I  of  the  San  Francisco 
Municipal  Code  provide  for  the  settlement  of  claims  against  the  City 
and  County  of  San  Francisco*  It  would  appear  that  Sections  47  to  50, 
inclusive,  should  he  amended  to  provide  for  the  settlement  of  cases 
against  others  and  in  favor  of  the  City  and  County  of  San  Francisco, 
as  well  as  providing,  as  it  does  now,  for  the  settlement  of  oases 
against  the  City  and  County* 

You  are  therefore  advised  that  the  Retirement  Hoard  has  not 
been  given  the  authority  to  enter  into  compromise  agreements  with 
third  persons,  under  which  the  City  and  County  accepts  less  than  the 
amount  which  it  lawfully  may  claim  under  the  provisions  of  the  Labor 
Code* 

Respectfully  submitted, 


CITY  ATTOBWf 
Retirement  card 


#8 


3168 


July  9,  1940. 

SUBJECT:   Tljne  to  Appeal  to  Civil  Service 
Commission  from  Dismissal. 

Gentlemen: 

opinion  «  loilolt)1   10knwled«9  ~" **  °*   *«■*  *•«»•«  for  an 

"On  December  8.  1939,  Mr.  John  Daly,  a 
chauffeur,  was  dismissed  by  the  Director  of 
Public  Works  for  inattention  to  duties  and 
Intoxication  while  on  duty.   On  January  9 
1940,  Mrs.  Daly,  the  wife  of  John  Daly, wrote 
the  Commission,  stating  that  it  had  been  im- 
possible for  her  husband  to  file  application 
for  an  appeal  from  dismissal  as  he  had  been 
very  ill  and  had  gone  out  of  the  city  for  a 
few  months  to  recuperate,  but  that  upon  his 
return  he  would  communicate  with  us.   In  re- 
sponse, we  advised  Mrs.  Daly  that  Inasmuch  as 
no  appeal  had  been  filed  within  the  time  limit 
of  thirty  days  fixed  by  the  charter,  the  ac- 
tion of  the  Director  of  Public  Works  in  dis- 
missing Mr.  Daly  was  final. 

"On  May  15,  1940,  Mr.  Daly  filed  an  appeal 
from  nis  dismissal.  At  its  meeting  of  June  5. 
1940,  the  Commission  denied  a  hearing  on  this 
appeal,  ruling  that  it  had  no  power  to  consi- 
der Mr.  Daly's  appeal  Inasmuch  as  more  than 
tnirty  days  had  elapsed  since  his  dismissal. 

nWe  now  have  a  letter  dated  June  6,  1940 
from  Raymond  D.  Williamson,  attorney  for  ■*. 
Daly,  stating  that  Mr.  Daly  was  committed  to 
the  Mendocino  State  Hospital  by  a  Superior 
Court  order  on  January  6,  1940  and  was  dis- 
missed from  the  State  Hospital  on  May  10,1940. 
Attorney  Williamson  contends  that  no  time  could 
run  against  Mr.  Daly  while  he  was  under  commit- 
ment of  the  Superior  Court  and  confined  to  a 
State  Hospital,  and  calls  attention  to  the  fact 
that  the  time  within  which  Mr.  Daly  had  to  ap- 
peal had  not  expired  on  January  6,  1940,  the 
date  of  his  commitment  and  that  he  was  there- 
after, by  virtue  of  the  court  order,  deprived 
of  an  opportunity  to  take  such  an  appeal. 
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"At  its  meeting  of  June  19,  1940,  it  was  the 
action  of  the  Commission  that  the  matter  be  referred 
to  you  for  an  opinion  on  the  point  raised  by  Attorney 
Williamson,  i.  e.,  whether  or  not  time  could  run 
against  Mr,  Daly  while  under  commitment  by  the  Su- 
perior Court.   We  call  your  attention  to  the  fact 
that  Mr.  Daly  was  not  committed  for  a  mental  condi- 
tion but  for  intemperance  and  we  refer  you  to  the 
commitment  of  the  Superior  Court,  No.  5794,  dated 
January  9,  1940,  which  is  headed  "Judgment  of  In- 
temperance and  Order  of  Commitment  of  Intemperate 
Person  -  In  the  matter  of  John  A.  Daly,  An  Alleged 
Intemperate  User  of  Stimulants,"  and  which  bears  an 
affidavit  signed  by  Catherine  Daly,  wife  of  John  Daly, 
testifying  to  his  Intemperance. 

"There  are  two  other  points  that  we  would  like 
to  call  to  your  attention:   (1)   Although  Attorney 
Williamson  refers  to  the  date  of  commitment  as  Janu- 
ary 6,  1940,  the  document  bears  the  date  of  Jsnuary 
9,  1940.    If  the  latter  is  the  correct  date  to  be 
used  in  this  connection, Mr.  Daly  had  already  had 
thirty  days  In  which  to  file  his  appeal  before  he  was 
committed.   (2)   If  January  6,  1940,  is  the  date  to 
be  considered,  Mr.  Daly  lacked,  at  the  time  he  was  com- 
mitted, only  two  days  of  the  thirty  allowed  In  which,  to 
appeal.   He  was  dismissed  on  May  10.  1940  and  did  not 
appeal  until  five  days  later  (May  16)  so  it  would  seem 
that  even  under  Attorney  Williamson's  contention  that 
he  could  not  appeal  itiile  confined  to  a  State  Hospital, 
his  appeal  was  still  made  too  late." 


OPINION. 


Section  164  of  the  Charter  provides  in  part  as  follows: 

"When  charges  are  made,  the  appointing  officer 
•hall,  in  writing,  notify  the  person  accused  of  the 
time  and  place  when  the  charges  will  be  heard,  by  mail- 
ing such  statement  to  his  last  known  address.   The  ap- 
pointing officer  shall  publicly  hear  and  determine  the 
charges,  and  may  exonerate,  suspend  or  dismiss  the 
accused.   The  civil  service  commission  shall  immediate- 
ly be  notified  of  the  charges  when  made,  of  the  hearing, 
and  of  the  finding  thereon.   The  finding  of  the  ap- 

Sointing  officer  shall  be  final,  unTeas"  within  thirty 
ay 8  therefrom  the  dismissed  employee  appeals  to  the 
civil  service  commission." 
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From  the  facts  at  hand  it  appears  that  Mr.  Daly  was 
dismissed  on  December  8,  1959.  More  than  thirty  days  elapsed 
from  Mr.  Daly^  dismissal  to  his  commitment  to  a  State  Hospi- 
tal (which  did  not  take  place  until  January  9,  1940).  Thus 
the  dismissal  became  final  prior  to  the  date  of  commitment. 

The  Inqxiiry  then  as  to  whether  or  not  time  could  run 
against  Mr.  Daly  while  under  commitment  by  the  Superior  Court 
is  a  moot  one. 

But  even  were  it  material,  the  result  could  be  no  dif- 
ferent as  the  commitment  was  not  for  any  mental  condition; 
rather,  it  was  solely  to  help  cure  ono  who  was  ohar/jed  as  an 
intemperate  user  of  stimulants. 

You  are,  therefore,  advised  that  as  no  appeal  was  taken 
to  the  Civil  Service  Commission  within  thirty  days  of  the  dis- 
missal, the  action  of  the  Director  of  Public  Works  in  dismis- 
sing Mr.  Daly  became  and  is  final. 

Respectfully  submitted, 

JNO.  J.  O'TOOl  . 


City  Attorney. 


Civil  Service  Commission. 
§   9. 
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July  10,    1940 


SUBJECT!       Water  Charges  -  Toll  Bridge  Authority  - 
Sprinkler  arsd  S->op  rervice. 


Dear  Sirt 

You  have  asked  me  for  an  interpretation  of  section  10 
of  the  agreement  between  California  Toll  Bridge  Authority  and  the 
C5ty  dated  Jvne  24,  1937,  The  section  reads  as  foil  wst 

"For  and  in  consideration  of  First  Party 
panting  to  Second  Party  the  right  herein 
ranted,  Second  Party  a  roes  to  furnish  to 
First  Party  all  water  that  First  Party  may 
reasonably  require  for  said  bridge,  and  ap- 
proaches (from  all  fan  Francisco  termini  to 
the  Bast  Hay  fill),  and  all  appurtenances 
thereto  and  all  surrounding  or  adjoining 
grounds,  all  without  any  charge  or  standby 
charge  whatsoever,  not  to  exceed  45,000  cubic 
feet  per  month," 

o.  "  ■  JK 

From  your  letter  X  understand  that  the  Bridge 
Authority  claims  it  is  entitled  to  free  water  for  use  of 
an  automatic  fire  sprinkler  service  installed  by  the  Author- 
ity on  Piers  24  and  26  over  which  the  bridge  peases,  and 
free  water  to  be  supplied  to  a  paint  shop  at  435  eale  Street 
in  which  paints  used  on  the  bridge  are  stored. 

She  language  employed  in  the  section  of  the  contract 
is  quite  broad.  Having  been  one  participating  in  the  prepara- 
tion of  the  contract,  I  know  it  was  the  intention  of  the  parties 
that  water  up  to  the  extent  of  45,000  cubic  feet  per  month 
should  be  furnished  gratis  for  uses  of  the  Authority  in  main- 
taining grounds  at  the  approaches  to  the  bridge,  the  approaches 
themselves,  the  bridge  proper,  and  principally  for  cleaning 
and  fire  protection. 

It  does  not  appear  to  me  that  the  words  Hall  water 
thet  First  Party  may  reasonably  require  for  said  bridge,  and 
approaches"  cop Id  be  construed  as  meaning  that  water  should  be 
furnished  for  a  sprinkler  system  on  a  dock,  much  less  a  paint 
shop,  neither  of  which  are  at 1  ached  to  the  bridge. 

The  word  "appurtenances"  has  been  conetroed  by  court 
decisions  and  various  meanings  applied  to  it,  dependent  upon 
the  circumstances  under  which  it  was  used.   It  appears  to  me 
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that  a  rea  onable  Interpretation  of  this  word  should  not  be 
applied  to  Include  the  furnishing  of  water  for  a  sprinkler 
system  on  a  dock,  as  to  follow  out  that  acceptation  would 
mean  the  Toll  Hrldga  Authority  could  extend  such  a  service  to 
an  unlimited  number  of  docks,  nor  could  such  m   intendment 
be  given  to  the  use  of  this  word  concerning  a  "pMnt  shop"; 
assume  the  shop  had  been  located  at  some  remote  portion  of 
the  c*ty  from  the  bridge,  5t  could  not  be  successfully  argued 
that  this  was  an  appurtenance  to  the  bridge  any  more  than  if 
the  Authority  established  a  ticket  office  in  the  central  section 
of  the  city  and  expected  free  water  to  be  supplied  to  that 
office. 

My  opinion  is  that  a  fair  interpretation  of  the  entire 
section  would  mean  that  you  are  to  furnish  free  wrtera  up  to 
the  limitation  of  46,000  cubic  feet  per  month  for  use  on  the 
bridge  proper,  approaches  and  surrour     or  adjoining  .rounds, 

I  can  find  no  decision  of  any  coiirt  that  would  &lve 
the  construct!  n  to  Section  10  as  contended  by  the  Authority, 
The  Authority  must  share  my  conclusion,  as  In  the  past  I  under- 
stand that  it  has  regularly  paid  the  charges  imposed  for  the 
sprinkler  service. 

Yours  truly, 

JOHN  J.  O'TOOLi;,  City  Attorney 

By 

PUBLIC  UTILITIES  COUMSLL 


Mr*  N,  a,  Eekart 

General  Manager  and  Chief  Engineer 

San  rranoisco  viater  Department 
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July   11,    1940. 


SUBJECT:        Effect   of  Overruling  of  City  Planning 
Commission's   Ruling  by  Board  of  Super- 
visors, 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request 
for  an  opinion  as  follows: 

You  state  that  application  was  made  to  reclassify 
certain  property  from  a  First  Residential  District  to  a  Com- 
mercial District,  and  that  the  application  stated  the  prem- 
ises were  to  be  used  for  a  Gasoline  Supply  Station;   that  the 
City  Planning  Commission  disapproved  the  application  and  upon 
appeal  to  the  Board  of  Supervisors  the  Commission's  action 
was  disapproved* 

Thereafter,  upon  application  being  made  for  the 
necessary  permits  for  the  erection  of  a  Gasoline  Service  Sta- 
tion upon  a  portion  of  the  property,  approval  was  given  by 
the  Commission.   Now  application  is  pending  for  a  building 
permit  to  construct  a  retail  store  upon  the  remaining  portion 
of  said  property,  which  permit  you  are  withholding  approval 
of,  pending  this  opinion.   You  ask  the  following  queries: 

1.  Is  it  mandatory  upon  the  City 
Planning  Commission,  in  view  of  the  ac- 
tion of  the  tfoard  of  Supervisors,  to  ap- 
prove the  building  permit  for  the  erec- 
tion of  a  retail  building  upon  the  re- 
maining portion  of  said  property? 

2.  If  it  is  held  that  the  entire 
parcel  of  property  is  in  the  Commercial 
District,  by  virtue  of  the  action  of  the 
Board  of  Supervisors,  may  the  City  Plan- 
ning Commission,  on  its  own  motion,  in- 
stitute proceedings  to  reclassify  the  prop- 
erty back  to  the  Residential  L»istrict? 

"  OPINION  - 

It  here  appears  that  application  was  made  to 
reclassify  a  parcel  of  property  from  First  Residential  to 
the  Commeroial  District.   The  Planning  Commission  dis- 
approved the  application,  and  the  Board  of  Supervisors- 
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upon  appeal  overruled  the  Commission  •  thereby  establish- 
ing the  property  in  the  Commercial  District.   While  the 
application  indicated  an  intended  use  to  which  the  property 
was  to  be  put,  this  in  itself  constituted  no  limitation  such 
as  would  prohibit  the  use  of  the  property  for  any  other  use 
permitted  in  a  Commercial  District,  upon  the  property  becom- 
ing so  reclassified.   Thus,  upon  the  reclassification  of 
the  property  to  a  Commercial  District  becoming  effective,  the 
same  could  be  put  to  any  U3e  permitted  in  such  a  district. 

You  are  there fore  advised  that  if  the  retail  store 
building  is  such  a  use  as  can  go  into  a  Commercial  Dis- 
trict, the  Commission  must  approve  the  right  to  a  building 
permit  therelor. 

In  so  far  as  the  second  query  is  concerned,  the  City 
Planning  Commission  may,  on  its  own  motion,  if  it  so  desires, 
institute  proceedings  to  reclassify  the  property  back  to  a 
Residential  District. 


Respectfully  submitted, 
JEO.J.  0» TOOLS 


TTTty ~~Kl  t  orhey . 


City  Planning  Commission, 


<;*. 


3171 


July  16,  1940, 

SUBJECT:  County  Central  Committee;  la  Precinct 
Designation  Necessary  on  Sponsors1 
Certificates* 

Dear  Sir: 

This  office  is  in  receipt  of  your  requeat  for  an  opinion,  as 
f ollowa : 

REQUEST 

"Cn  Saturday,  June  22,  1940,  a  number  of  spons- 
ors' oertificatea  for  candidates  for  members  of  County 
Central  Committee  were  proffered  to  this  office  for  ex- 
amination and  filing  in  preparation  for  the  primary 
election  to  be  held  August  27,  1940,  but  acting  in  place 
of  Registrar  of  Voters  C.  J.  Collina  -  abaent  through 
illneaa  -  I  refused  to  accept  aame  on  the  ground  that 
all  of  them  lacked  the  preclncta  after  the  signatures 
of  the  sponsors  thereon* 

"My  action  in  so  doing  was  based  upon  the  form- 
er provisions  of  Section  1003a  of  the  Politioal  Code  of 
the  State  of  California  which  provisions  were  Incorporat- 
ed into  Sections  45  and  46  of  Elections  Code  by  the  1939 
Legislature* 

"Since  this  action  was  taken  by  me  my  right  to 
do  so  has  been  questioned  and  I  would  appreciate  an 
opinion  from  your  office  covering  the  same." 

OPINION 

Sections  45  and  46  of  the  Elections  Code  of  the  State  of 
California  are  as  follows: 

"Section  45*  Voter a  qualified  to  aim  initi- 
ative, referendum,  etc*  ,  petitions:  Date  and  address 
with  signature*   wherever,  by  the  Constitution  or  laws 
of  this  State  any  initiative,  referendum,  recall  or 
nominating  petition  or  paper,  or  any  other  petition  or 
paper,  is  required  to  be  signed  by  voters,  only  a  voter 
who  la  a  registered  qualified  voter  at  the  time  he  aigna 
the  petition  or  paper,  ia  entitled  to  sign  it*  Each 
signer  shall  at  the  time  of  signing  the  petition  or  paper 
himaelf  affix  thereto  the  date  of  his  signing  and  his 
place  of  residence,  giving  street  and  number,  and  if  no 


#2 


street  or  number  exists,  then  a  designation  of  his 
place  of  residence  which  will  enable  the  location  to 
be  readily  ascertained.   (Enacted  1939.)" 

"Section  46.   Precinct  designations  on  petitions, 
etc,  sifyiod  by  voters »  How  facts  determined.   ftiere- 
ever,  by  the  Constitution  or  laws  of  this  State,  the 
county  clerk  is  required  to  determine  what  number  of 
voters  have  signed  any  petition  or  paper,  the  petition 
or  paper,  when  filed  with  the  officer  shall  have  desig- 
nated therein  the  name  or  number  of  the  respective 
precinct  in  Which  each  of  the  signers  reside.  The 
county  clerk  shall  determine  that  fact  with  respect 
to  the  purported  algnatui©  of  any  voter  from  his  orig- 
inal affidavit  of  registration  in  the  preclnot  so 
designated  current  and  in  effect  on  the  date  indicated 
as  the  time  of  signing.   (Enacted  1939 •)" 

Before  discussing  the  problem  involved,  it  might  be  well 
to  quote  Section  17  of  the  same  Code,  which  is  as  follows: 

"Section  17.   'County  clerk'  as  'registrar  of 
voters . '   'County  dork'  moans'  'registrar  of  voters,  • 
in  those  counties  in  which  the  latter  office  lias  been 
established.   (Enacted  1939.)" 

Henoe  there  is  no  doubt  that  the  provisions  of  Section  46 
apply  to  the  Registrar  of  Voters  of  the  City  and  County  of  San 
Francisco* 

Obviously  Section  45  is  not  applicable  to  the  instant 
case,  since  the  only  problem  presented  is  whether  or  not  it  is 
necessary  to  have  the  precinct  designated  "after  the  signatures  of 
the  sponsors"  on  a  sponsor's  certificate. 

Section  46  deals  directly  with  the  subject  of  precinct 
designation  on  various  "petitions  and  papers"  that  must  be  filed 
with  and  checked  by  the  Registrar  of  Voters.  It  will  be  noted  that 
this  section  is  general  in  its  soope,  referring  to  "any  petition 
or  paper"  and  does  not  specifically  mention  sponsors.  Not  only 
is  Section  46  general  in  its  context,  but  the  intention  of  the 
Legislature  to  make  its  application  general  is  further  borne  out 
by  the  fact  that  it  is  situated  in  a  part  of  the  Elections  Code 
captioned  "General  Provisions",  which  part  is  placed  in  front  of 
and  prior  to  Division  I,  Chapter  1  of  that  Code* 

If  there  were  no  enactments  in  the  Codes  of  California 
dealing  directly  with  sponsors'  certificates,  there  is  no  doubt 
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but  that  this  section  would  apply,  suoh  certificates  certainly 
being  "papers"  within  the  weaning  of  that  section* 

However,  In  addition  to  this  general  section,  there  are 
several  sections  of  the  Elections  Code  dealing  specifically  with 
members  of  the  County  Central  Committees  and  their  sponsors.  The 
pertinent  sections  are  as  follows* 

"Section  2840*  Same:  Condition  prerequisite 
to  appearance  of  candidate's  name  upon  ballot*   855 
name  of  each  candidate  for  member  of  a  county  central 
committee  shall  appear  upon  the  ballot  only  upon  the 
filing  of  a  nomination  paper  pursuant  to  Articles  4 
and  5  of  this  chapter  signed  in  his  behalf  by  the  vot- 
ers of  the  assembly  or  supervisorial  district  in  which 
he  is  a  candidate.   (Enacted  1939*)" 

Articles  4  and  5  of  "this  ohapter",  referred  to  In  the 
above  section  contained  provisions  controlling  "Declaration  of 
Candidacy,  Sponsors1  Certificates,  Verification  of  Deputies, 
Nomination  Papers,  Place  of  Filing,  Fees" . 

Sections  2603  and  2604  of  the  same  code  are  contained  in 
the  above  mentioned  Article  4  and  are  as  follows t 

"Section  2603.  Sponsor  certificates:  Candi- 
date's duty*   A  candidate  who  personally  declares  his 
candidacy  shall  cause  sponsor  certificates  to  be  exe- 
cuted by  his  sponsors,  pursuant  to  this  article* 
(Enacted  1939.)" 

"Section  2604*  Same:  Form  for*   Sponsors,  other 
than  those  who  sign  declarations  of  candidacy,  shall 
certify  to  the  qualification  of  the  candidate  as  follows: 

SPONSOR'S  CERTIFICATE 

"I,  the  undersigned  sponsor  for  for  the 

party  nomination  to  the  office  of        ,  to 
be  voted  for  at  the  primary  election  to  be  held~on  the 
day  of        ,  19   ,  hereby  assert  as  follows: 

"My  knowledge  of       is  sufficient  to  warrant 

my  urging  his  election  to  the  office  of  and  in 

my  opinion  he  is  fully  qualified,  nentally,  morally, 
and  physically  for  the  office  and  should  be  elected  to 

fill  it.  I  am  a  qualified  voter  of  oounty  and 

I  am  registered  as  affiliated  with  the    """    party 
and  am  not  at  this  time  a  signer  of  any  other  certificate 
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nominating  any  other  candidate  for  the  above-named 
office,  or  in  caae  there  are  several  places  to  be 
filled  in  the  above-named  office,  I  have  not  signed 
more  certificates  than  there  are  places  to  be  filled 
in  the  above-named  office.  My  residence  and  occupa- 
tion are  correctly  set  forth  after  my  signature  here- 
to. 

Name         Residence     Occupation 


VERIFICATION  DEPUTY'S  AFFIDAVIT 

"I, -  solemnly  swear  (or  affirm)  that 

I  have  been  appointed  according  to  the  provisions  of 
sections  2612  and  2^15  of  the  Elections  Code,  as  a 
verification  deputy  to  secure  signatures  of  sponsors 
In  the  county  of        to  the  nomination  paper  of 

as  a  candidate  for  the  nomination  of  the 

party  for  the  office  of        i   that  all  the  signa- 
tures on  this  section  of  the  nomination  paper,  were 
made  in  my  presence,  and  that,  to  the  best  of  my 
knowledge  and  belief,  each  signature  is  the  genuine 
signature  of  the  person  whose  name  it  purports  to  be. 

( Signed) 

Verirication  Deputy. 

Subscribed  and  sworn  to  before  me  this day  of 

19 
(Seal) 

Notar-v  Puoilo  (or  other 
official). 

Examined  and  certified  by  me  this day  of ,19 . 

Registrar  of  Voters-County 
Clerk. 
(Enacted  1939.)" 

As  will  be  noted,  the  form  set  forth  in  Section  2604  con- 
tains no  provision  for  precinct  name  or  number  of  the  sponsor  on 
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the  certificate.  Hence,  from  the  wording  of  the  quoted  sections, 
there  is  an  apparent  conflict  between  the  general  Section  46  and 
the  specific  Sections  2605,  2604  and  2040.  The  problem  then  is 
to  determine  the  intent  of  the  Legislature  in  enacting  these  seem- 
ingly contradictory  sections* 

In  solving  this  problem,  we  are  guided  by  several  well 
established  rules  of  statutory  construction  and  legal  maxims,  all 
of  which  lead  us  to  a  conclusion  that  the  latter  sections  are  con- 
trolling in  the  instant  case  and  the  precinct  numbers  or  names  are 
not  a  necessary  part  of  the  certificate. 

It  is  a  universal  rule  of  statutory  construction  that 
where  there  is  a  seeming  conflict  between  the  provisions  of  two  or 
more  statutes  or  portions  thereof,  and  where  one  such  provision  is 
general  and  one  specific,  the  latter  governs  the  former  and  is  deemed 
to  be  an  exception  to  the  same.  This  is  true  regardless  of  which 
section  is  enacted  first  and  even  though  the  general  statute  standing 
alone  would  cover  the  field  invaded  by  the  special. 

ROGERS  v.  UNITED  STATES 

185  U.  S.  84,  and  cases  cited  therein* 
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Also  to  the  same  effect  in  TOUSLEY  v.  DISHMAN,  90  Cal.  App* 

"Admitting  for  the  sake  of  argument  only  that 
there  is  an  inconsistency  on  the  face  of  these  two 
sections  of  our  Code,  there  is  no  Inconsistency  as  a 
matter  of  law.  No  principle  of  our  rules  of  construct- 
ion is  better  grounded  than  that  a  section  of  the  Code 
referring  specifically  to  a  matter  takes  precedence 
over  a  general  section." 

The  provisions  of  Section  2840  make  the  pertinent  sections 
of  Articles  4  and  5  specific  legislation  as  to  sponsors'  certificates 
for  members  of  the  County  Central  Cauaiiittees  by  direot  reference. 

Further  pursuing  the  question  of  statutory  construction, 
we  are  aided  by  another  canon  of  the  law,  to  the  effect  that 
statutes  dealing  with  the  same  subject  matter,  although  in  apparent 
conflict,  should  be  construed  in  such  a  manner  as  to  give  effect  to 
both  wherever  possible  and  one  should  not  be  deemed  to  repeal  or 
abrogate  the  other  unless  the  Legislature  so  states. 
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The  following  language  is  contained  in  Volume  59,  Corpua 
Juris.,  at  page  1051: 

"Section  621,  Conflicting  Statutes.  Statutes 
in  pari  materia,  although  In  apparent  conflict,  should 
so  far  as  reasonably  possible,  be  construed  in  harmony 
with  eaoh  other,  so  as  to  give  force  and  effect  to  eaoh, 
as  it  will  not  be  presumed  that  the  legislature,  in  the 
enactment  of  a  subsequent  statute  ,  intended  to  repeal 
an  earlier  one,  unless  it  lias  done  so  in  express  terms) 
nor  will  It  be  presumed  that  the  legislature  intended 
to  leave  on  the  statute  books  two  contradictory  enact- 
ments •" 

We  find  the  same  rule  quoted  with  approval  in  PIERCE  v* 
RIIEY,  21  Cal.  App.  (2d)  518. 

"It  is  true  that  statutes  which  are  in  pari 
materia  should  be  construed  together  and  reconciled 
so  as  to  uphold  both  of  them  If  It  is  reasonably  poss- 
ible to  do  so*  This  is  especially  true  when  such 
statutes  are  enacted  at  the  same  time,  or  at  the  same 
session  of  the  legislature  or  when  they  become  effect- 
ive on  the  sams  date*   (59  C.  J.  1053,  sec*  622.)  Even 
when  one  such  statute  merely  deals  generally  with  a 
particular  subject  while  the  other  legislates  specially 
upon  the  same  subject  with  greater  detail  and  particular- 
ity, the  two  should  be  reconciled  and  construed  so  as  to 
uphold  both*" 

Applying  the  above  rules  of  construction  to  the  facts  In 
the  instant  case.  If  we  allow  the  provisions  of  Section  46  to  govern 
all  "petitions  and  papers",  not  otherwise  specifically  provided  for, 
and  allow  Sections  2603,  2604  and  2840  to  apply  to  sponsors'  certif- 
icates, as  these  latter  sections  distinctly  and  unequivocally  state, 
we  thereby  harmonize  all  of  said  sections,  giving  them  all  full 
force  and  effect  in  their  respective  fields  and  we  do  not  adopt  such 
a  strained  construction  as  would  tend  to  render  one  or  more  of  the 
statutes,  or  portions  thereof,  void  or  repealed  where  no  suoh  legis- 
lative intent  is  evident* 

In  addition  to  the  above  rules  of  construction,  the  Calif- 
ornia courts,  in  construing  similar  enactments,  have  declared  the 
precinct  designation  to  be  merely  for  the  convenience  of  the  Regis- 
trar and  not  an  essential  part  of  a  petition  and  that  if  the  only 
defect  is  the  failure  to  place  the  preolnot  number  after  the  signa- 
ture, there  is  yet  a  substantial  compliance  with  the  enactment  and 
the  petition  is  not  vitiated  thereby* 
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In  the  case  of  LEY  v.  DOMINGUEZ,  212  Cal.  587,  the  court 
in  construing  a  section  of  the  Los  Angeles  charter,  which  provided 
that  on  a  referendum  petition  "the  number  of  the  election  precinct 
of  each  signer  shall  also  appear  on  the  paper  after  his  or  her 
name"  states  as "follows : 

MIt  is  obvious  that  the  addition  of  preoinot 
numbers  adds  nothing  to  the  petition  as  a  petition  of 
the  people*  The  provision  was  designed  simply  as  a 
mechanical  aid  to  the  city  cleric  in  investigating, 
identifying  and  verifying  the  persons  and  sig  xtures 
of  the  purported  signers.  (See  Osborn  v»  Board  of 
Sxipervisors,  27  Cal#  App.  85,  148  Pac.  970,)   It 
should  not  be  held  that  failure  on  the  part  of  the 
signers  to  add  the  precinct  numbers  opposite  their 
names  would  invalidate  the  signatures  of  persons 
otherwise  qualified." 

To  the  same  effect  are  the  oases  cited  in  OSBCRN  v.  BOARD 
OF  SUPERVISORS,  supra. 

Therefore,  you  are  advised  that  a  sponsor's  certificate 
for  a  candidate  for  membership  to  a  County  Central  Committee  need 
not  oontain  a  designation  of  that  sponsor1 a  precinct* 

Respectfully  submitted, 


Registrar  of  Voters  CITY  ATTORMBT 
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July  17,  1940. 

SUBJECT i  In  re  -  Payment  of  Costs  of  Transcribing 
Testimony  taken  by  Grand  Jury  where  In- 
dictment was  Returned,  and  Payment  of 
Costs  of  Transcribing  Voir  Dire  Examina- 
tion of  Grand  Jurors* 

Dear  Sirt 

Mr.  Sidney  Hotchner,  official  court  reporter  of  Department 
No.  5  of  the  Superior  Court,  and  official  reporter  of  Grand  Jury  pro- 
ceedings, has  two  claims  upon  which  payments  are  being  withheld,  to- 
wit,  court  reporter's  claim  of  August  31.  1939,  totaling  $265.31, 
of  which  there  is  In  dispute  the  sum  of  $74.10,  and  court  reporter's 
claim  of  December  31,  1939,  totaling  $68.20,  of  which  there  is  in 
dispute  the  sum  of  $43*20. 

I  understand  the  first  Item  in  dispute,  to-wlt,  $74.10, 
arises  from  the  fact  that  Mr.  Hotchner,  at  the  request  of  Assistant 
District  Attorney  Gillen,  the  foreman  of  the  Grand  Jury  and  the 
Presiding  Judge,  transcribed  testimony  of  various  witnesses  who  were 
produced  at  the  hearing  before  the  Grand  Jury  in  the  McDonough  indict- 
ment after  the  indiotment  had  been  returned  but  before  demurrer  or 
trial  of  said  McDonough  matter.  I  understand  that  the  claim  for  this 
Item  bears  the  approval  of  the  Presiding  Judge,  the  foreman  of  the 
Grand  Jury  and  the  Assistant  District  Attorney,  and  that  the  original 
of  said  orders  is  in  your  possession. 

The  second  disputed  Item  is  for  oosts  of  transcribing  voir 
dire  examination  of  the  members  of  the  1940  Grand  Jury,  which  carries 
the  approval  and  authorization  of  the  Presiding  Judge.  The  amount 
involved  for  transcribing  the  voir  dire  examination  is  $43.20. 

You,  as  Controller,  have  informed  Mr.  Hotchner  that  you 
would  be  glad  to  pay  the  said  claims,  but  that  you  consider  yourself 
unable  to  do  so  because  of  an  opinion  rendered  by  the  City  Attorney 
dated  May  1,  1936* 

OPINION 

The  opinion  of  May  1,  1936,  of  the  City  Attorney,  dealt  with 
the  expense  of  transcribing  the  investigation  proceedings  of  polios 
activities  by  the  Grand  Jury,  and  the  opinion  holds  that  suoh  expense 
wits  unwarranted  because  the  Grand  Jury  was  acting  outside  Its  Juris- 
diction and  infringing  upon  the  territory  of  the  Dlstriot  Attorney 
and  the  Police  Department  in  making  suoh  investigation,  and  the  City 
Attorney  therefore  held  that  no  payment  could  be  made  for  said  trans- 
cription where  no  indictment  was  returned,  but  this  opinion  is  not 
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applicable  here,  for  the  reason  that  the  Indictment  against  the 
MoDonoughs  had  been  returned  and  the  additional  testimony,  taken 
approximately  a  week  after  the  original  indictment  had  been  found, 
was  done  for  the  purpose  of  bolstering  the  indictment  and  to  secure 
additional  testimony  for  the  purpose  of  prosecuting  the  MoDonoughs, 
which  testimony  was  deemed  necessary  and  for  the  best  interest  of 
the  City  and  County  of  San  Francisco,  according  to  the  opinion  of 
the  foreman  of  the  Grand  Jury,  the  Assistant  District  Attorney  and 
the  Presiding  Judge  of  the  Superior  Court. 

It  appears  that  the  transcription  of  the  testimony  of  these 
additional  witnesses,  after  the  indictment  had  been  returned,  but 
prior  to  any  trial  or  demurrer,  might  well  be  considered  as  one 
transcription  of  the  entire  testimony  in  the  JioDonough  case  taken 
by  the  Grand  Jury,  upon  which  the  Grand  Jury  founded  its  indictment. 
Therefore,  Section  925  of  the  Penal  Code,  providing  as  follows,  would 
apply: 

"The  grand  Jury,  whenever  criminal  causes  are 
being  investigated  before  them,  must  appoint  a  competent 
stenographic  reporter  to  be  sworn  and  to  report  the 
testimony  that  may  be  given  in  such  causes  in  shorthand, 
and  to  transcribe  the  same  in  all  cases  where  an  indict' 
ment  Is  returned." 

The  testimony  before  the  Grand  Jury  resulted  in  an  indictment 
and,  therefore,  it  is  my  opinion  that  under  the  provisions  of  Section 
925  of  the  Penal  Code,  Mr.  Hotchner's  claim  of  $265.31  should  be 
allowed. 

The  second  disputed  item  concerning  the  transcribing  of  the 
voir  dire  examination  of  the  Grand  Jury,  I  understand,  was  ordered 
by  the  Secretary  of  the  Superior  Court  with  the  approval  of  the  Pre- 
siding Judge  and  was  deemed  by  the  Presiding  Judge  to  be  for  the 
benefit  of  the  City  and  County  so  that  the  qualifications  of  the 
grand  jurors  might  be  Inquired  Into.  Therefore,  said  claim  of  $68.20 
should  be  allowed. 

The  opinion  herein  given  is  concurred  in  by  Attorney  General 
iiarl  Warren  in  his  opinion  (NS1756)  dated  June  29,  1939,  addressed 
to  Honorable  Leslie  A.  Cleary,  District  Attorney  of  Stanislaus  County, 
Modesto,  California,  copy  of  which  is  attached  hereto. 

In  the  above  mentioned  opinion,  Attorney  General  Warren  had 
under  review  the  question  of  whether  or  not  the  Board  of  Supervisors 
of  Stanislaus  County  had  the  right  to  order  a  transcript  of  testimony 
taken  in  an  investigation  of  the  conduct  of  the  county's  sealer  of 
weights  and  measures  from  which  no  indictment  resulted.  Attorney 
General  warren  held: 
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"#  #  *  the  Grand  Jury  Importer  has  no  right  to 
comply  with  the  order  of  the  Board  of  Supervisors  unless 
directed  to  do  so  by  you,  as  District  Attorney,  or  by  the 
Judge  of  the  Superior  Court  in  your  County,  in  which  case, 
however,  it  would  be  your  order  or  that  of  the  court,  and 
not  the  order  of  the  Board  of  Supervisors,  whioh  the  Re- 
porter would  have  the  right  and  duty  to  obey." 

Section  925  of  the  Penal  Code  also  provides: 

"The  services  of  suoh  stenographic  reporter  shall 
constitute  a  charge  against  the  county,  and  suoh  steno- 
graphic reporter  shall  be  compensated  for  reporting  and 
transcribing  at  the  same  rates  as  prescribed  in  Section 
274,  Code  of  Civil  Procedure,  to  be  paid  out  of  the 
county  treasury  on  a  warrant  of  the  county  auditor  when 
ordered  by  the  judge  of  the  superior  court •" 

It  is,  therefore,  my  opinion  that  having  been  ordered  by 
the  Presiding  Judge  of  the  Superior  Co\irt  to  transcribe  both  the 
additional  testimony  of  the  McDonough  witnesses  and  also  the  voir 
dire  examination  of  the  grand  jurors,  Mr»  Hotchner  should  be  paid 
in  full  for  both  claims  now  before  you» 

Respectfully  submitted. 


CITY  ATTORNEY 
Controller 
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Earl  Warren  NS1756. 

ttorney  General 

STATE  OF  CALIFORNIA 
LEGAL  DEPARTMENT . 

San  Francisco,  June  29,  1939. 

Honorable  Leslie  A.  Cleary, 

District  Attorney  of  Stanislaus  County, 

Modesto,  California. 

Dear  Sir: 

This  Is  in  answer  to  your  request  for  my  opinion  concern- 
ing the  following  situation: 

You  state  that  the  Grand  Jury  of  your  County  recently  con- 
ducted an  investigation  Into  the  affairs  of  the  Sealer  of  Weights 
and  Measures  of  your  County  with  the  idea  that  it  might  return  an 
accusation  against  him  pursuant  to  the  provisions  of  Section  758, 
et  seq.  of  the  Penal  Code;   that  witnesses  were  examined;   that  no 
accusation  was  returned,  but  that  the  Grand  Jury  requested  the 
Board  of  Supervisors  to  discontinue  the  services  of  the  present 
Sealer  of  Weights  and  Measures.  You  further  state  that  the  Board 
of  Supervisors  now  desires  to  obtain  a  transcript  of  the  testimony 
taken  before  the  Grand  Jury  and  has  ordered  the  Court  Reporter  to 
prepare  such  transcript.   You  further  state  that  the  Reporter  ques- 
tions his  legal  right  to  comply  with  such  order  and  wishes  to  know 
whether,  In  the  event  he  has  such  right,  the  Board  of  Supervisors 
may  lawfully  compensate  him  therefor. 

In  concluding  your  letter  you  further  state  that  for  your 
guidance  in  the  future  you  would  like  to  have  the  views  of  this 
office  with  reference  to  the  disclosure  of  testimony  adduced  be- 
fore a  Grand  Jury,  either  by  the  District  Attorney  or  the  Court 
Reporter,  when  such  disclosure  is  made  merely  for  publicity  pur- 
poses. 

In  answer  to  your  first  question,  I  am  of  the  opinion 
that  the  Grand  Jury  Reporter  has  no  right  to  comply  with  the  order 
of  the  Board  of  Supervisors  unless  directed  to  do  so  by  you,  as 
District  Attorney,  or  by  the  Judge  of  the  Superior  Court  in  your 
County,  In  which  case,  however,  it  would  be  your  order  or  that  of 
the  court,  and  not  the  order  of  the  Board  of  Supervisors,  which 
the  Reporter  would  have  the  right  and  duty  to  obey. 

That  the  District  Attorney  has  the  right  to  obtain  such 
a  transcript  is,  in  my  opinion,  clearly  indicated  by  the  history 
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of  Penal  Code  Section  925,  considered  either  by  itself  or  in  con- 
Junction  with  long  established  practice.   Prior  to  1897  there 
was  no  provision  of  law  for  reducing  to  writing  the  proceedings 
had  before  Grand  Juries.   In  that  year  Section  925  was  amended 
to  permit  the  district  Attorney  to  require  the  Grand  Jury  to  ap- 
point a  stenographic  reporter  to  report  the  testimony  in  any  crim- 
inal case  investigated  by  the  Grand  Jury.   A  copy  of  the  trans- 
cript was  by  the  same  amendment  required  to  be  delivered  to  the 
defendant  after  indictment.  No  mention  was  made  of  the  furnish- 
ing of  a  copy  to  the  District  Attorney.  However,  the  only  proper 
inference  from  this  amendment  is  that  the  District  Attorney  was  to 
be  entitled  to  the  use  of  a  copy, for  the  transcribing  of  the  Re- 
porter's notes  was  to  be  made  "upon  the  request  of  the  said  district 
attorney." 

In  1909  a  further  amendment  to  Section  925  made  mandatory  the 
reporting  and  transcribing  of  all  criminal  causes  investigated  by 
Grand  Juries,  and  made  his  services  a  county  charge.  The  trans- 
cript so  prepared,  however,  was  to  be  filed  with  the  County  Clerk 
only  where  an  indictment  was  returned.  The  implication  is  unmis- 
takable that  the  District  Attorney  was  to  have  the  transcript  avail- 
able to  him  In  all  cases,  either  for  further  Investigation  or  other 
appropriate  use.   In  1911  came  a  return  to  the  system  of  reporting 
testimony  in  criminal  Investigations  only  on  demand  of  the  District 
Attorney. 

It  Is  true  that  such  amendment  made  It  the  statutory  duty  of 
the  reporter  to  transcribe  his  notes  only  "in  all  cases  where  an 
indictment  is  returned."   Nevertheless,  I  am  of  the  view  that  this 
provision  was  not  intended  to  and  did  not  In  fact  prevent  tho  re- 
porter from  preparing  a  transcript  upon  the  request  of  the  District 
Attorney, either  during  the  course  of  an  investigation  and  prior  to 
indictment,  or  following  the  investigation, where  no  indictment  was 
returned.  The  object  was  merely  to  do  away  with  the  mandatory  re- 
requirement  that  the  proceedings  be  transcribed  in  all  cases. 

When  the  section  was  recast  in  1927,  the  mandatory  requirement 
was  again  inserted  and  has  been  retained  to  the  present  time.   In 
1933,  for  the  first  time  it  was  provided  that  the  original  transcript 
should  be  delivered  to  the  District  Attorney  after  an  indictment  has 
been  returned.  So  far  as  I  am  advised,  however,  it  has  always  been 
considered  that  the  district  Attorney  is  entitled  to  the  use  of  the 
transcript.   It  certainly  was  not  intended  that  after  indictment  the 
defendant  should  be  furnished  a  copy,  but  that,  at  the  same  time, none 
was  to  be  available  to  the  District  Attorney.  Neither  was  it  in- 
tended by  the  changes  since  1909,  above  outlined,  to  eliminate  the 
right  the  District  Attorney  theretofore  clearly  had  to  have  avail- 
able to  him,  upon  request,  a  transorlpt  of  any  criminal  investiga- 
tion conducted  by  the  Grand  Jury.   The  Grand  Jury  relies  upon  the 
District  Attorney  and  the  Superior  Court  for  advice  and  direction 
and  upon  the  District  Attorney  for  Investigation  and  preparation 
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of  cases  to  be  submitted  to  It.    It  is  frequently  necessary 
to  the  proper  performance  of  these  functions  that  the  District 
Attorney  have  transorlbed  the  proceedings  In  a  criminal  investi- 
gation, and  this  right  has  been  exercised  generally  for  a  good 
many  years. 

From  these  circumstances,  I  conclude  that  the  Dis- 
trict Attorney  has  the  right  to  order  the  transcribing  of  the 
Reporter's  notes,  at  any  time  he  requires,  whether  an  indict- 
ment has  been  returned  or  not;   and  the  Superior  Court,  of  which 
the  Grand  Jury  is  an  arm,  also  has  an  inherent  right  to  a  trans- 
cript in  cases  where  it  deems  the  transcribing  proper  and  neces- 
sary. 

The  cost  of  the  transcript  in  the  case  you  put  is,  in 
my  opinion,  a  proper  expenditure  of  the  Board  of  Supervisors. 
The  board  may  incur  any  expense  necessary  to  the  proper  exercise 
of  the  power  and  discretion  conferred  by  Section  16  of  Act  9204, 
Deering's  General  Laws  (Statutes  1913,  page  1086,  as  amended). 
It  is  there  provided  that  the  County  Sealer  of  Weights  and 
Measures  "shall  be  subject  to  removal  at  the  will  of  suoh  board," 

*  m   *  -;:-  m 


Very  truly  yours, 

EARL  WARREN, 

Attorney  General. 
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July  18,  1940. 

SUBJECTt  In  re  -  Contribution  of  Moneys  and 
lAarniture  and  Equipment  to  Agri- 
cultural District  #1A. 

Dear  Sirs 

This  office  is  in  reoeipt  of  your  request  for  an  opinion  as 
to  the  legality  of  a  $20,000.00  contribution  to  Agricultural  District 
„1A  to  take  care  of  operating  expenses  for  the  fiscal  year  coiiimenoing 
July  1st,  which  will  allow  money  enough  to  employ  a  full-time  manager, 
also  as  to  the  legality  of  turning  over  all  such  furniture  and  other 
equipment  now  on  Treasure  Island  and  owned  by  the  City  and  County  of 
San  Francisco  as  may  be  available  at  the  olose  of  the  Exposition  and 
which  could  be  used  satisfactorily  In  connection  with  the  operation 
of  Agricultural  District  #1A. 

OPINION 

The  question  of  the  legality  of  appropriations  to  Agricul- 
tural District  v/lA  was  answered  in  an  opinion  of  this  office  to  the 
Controller  dated  July  23,  1935,  the  pertinent  part  of  which  reads 
as  follows* 

"Agricultural  District  #1A  is  organized  pursuant 
to  an  Act  of  the  Legislature  approved  April  17,  1909,  and 
amended  In  1923,  1927,  1929  and  1931.  See  Deering's  Gen- 
eral Laws,  Vol.  I,  page  44.  The  same  Act  is  now  practic- 
ally embodied  in  the  Agricultural  Code  of  1933  -  see 
Deering!s  General  Laws  1933,  page  808.  The  Act  of  1909 
is  a  continuation  of  the  Act  of  1800  which  was  the  orig- 
inal Act  authorizing  the  formation  of  District  Agricul- 
tural Associations. 

The  general  purposes  for  which  the  associations 
mentioned  are  to  be  formed  are  'for  the  purpose  of  hold- 
ing fairs,  expositions  and  exhibitions  of  all  of  the  in- 
dustries and  industrial  enterprises,  resources  and  pro- 
ducts of  every  kind  and  nature  of  the  State,  with  a  view 
of  improving,  encouraging  and  stimulating  the  same.' 
These  associations  are  organized  for  public  purposes,  and 
are  public  agencies* 

Sees   FEOPLE  v.  SAN  JOAQUIN  AGRICULTURAL 
ASSOCIATION,  151  Cal.  797. 

In  this  case  the  Supreme  Court  said) 
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•The  provisions  of  the  act  providing  for  district 
agricultural  associations  clearly  evince  an  Intention  to 
make  them  public  corporations.  The  entire  state  was  divided 
Into  agricultural  districts.  Fifty  or  more  persons,  repre- 
senting a  majority  of  the  counties  within  one  of  the  dis- 
tricts, were  authorized  to  form  an  association  for  the 
purposes  of  the  act*  The  association  was  to  have  perpetual 
succession  and  certain  enumerated  powers*  Its  real  estate 
was  to  be  used  for  the  purpose  of  holding  exhibitions  of 
the  live-stock  and  products  of  the  district,  "with  view 
to  the  improvement  of  all  industries  in  the  same*"   It 
was  to  be  managed  by  a  district  board  of  agriculture, 
consisting  of  eight  members,  who  were  to  be  resident  cit- 
izens of  the  district,  were  to  hold  office  four  years, 
and  were  to  be  appointed  by  the  governor  of  the  state, 
who  was  also  authorized  to  fill  vacancies*  Bach  member 
of  suoh  board  was  required  to  qualify,  by  taking  the  oath 
of  office  of  public  officers  prescribed  by  section  3  of 
article  XX  of  the  constitution,  within  ten  days  after  hie 
appointment*  Section  17  of  the  act  Is  in  part  as  follows: 
"Each  association  so  formed  and  organized  Is  hereby  de- 
clared and  shall  be  recognized  a  state  institution,  and  the 
board  so  appointed  and  qualified  shall  have  tho  exclusive 
control  and  management  of  3uch  institution  for  and  in  the 
name  of   the  state,  and  shall  have  the  possession  and  care 
of  alT"the  property  of  the  association,  and  shall  fix  the 
terms  of  office  and  the  bonds  of  the  secretary  and  treasur- 
er, and  determine  their  salary  and  duties*"1 

Also:   SIXTH  DISTRICT  AGRICULTURAL  ASSOC- 
IATION v*  WRIGHT,  154  Cal.  119 • 

In  this  case  the  court  held  that  an  agricultural 
association  organized  under  the  Act  of  1891  is  a  state 
institution,  a  public  agency  of  the  State  whioh  Is  within 
the  exclusive  management  of  the  state  and  is  charged  with 
the  performance  of  a  part  of  the  functions  of  the  State 
government • 

The  association  having  been  formed  for  a  public 
purpose,  the  prohibition  contained  in  Section  31,  Article 
IV  of  the  Constitution  does  not  apply* 

Sees   DAGGETT  v*  COLGAN,  92  Cal.  53. 

This  case  dealt  with  an  appropriation  made  by  the 
State  Legislature  for  the  purpose  of  erecting,  building  and 
maintaining  an  exhibit  for  California  at  the  World's  Fair 
Columbian  Exposition  to  be  held  in  Chicago  In  1893.  The 
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objection  was  made  that  the  appropriation,  constituted  a 
gift  and  was  in  conflict  with  the  provisions  of  the  Con- 
stitution. In  determining  the  question  the  court  said: 

'The  defendant  further  oontends  that  the 
statute  is  unconstitutional  for  the  reason  that  the 
appropriation  thereby  made  is  not  for  a  public  use, 
such  as  the  state  is  authorized  to  make;  that  the  main- 
tenance of  an  exhibition  of  the  products  of  the  state 
in  the  manner  contemplated  does  not  fall  within  the 
legitimate  authority  of  the  state  government* 

In  passing  upon  this  proposition,  it  is  necess- 
ary to  bear  in  mind  that  what  is  for  the  publio  good, 
and  what  are  public  purposes,  "are  questions  which  the 
legislature  must  decide  tipon  its  own  jtidgraent,  in  re- 
spect to  which  it  is  vested  with  a  large  discretion 
which  cannot  be  controlled  by  the  courts,  except,  per- 
haps, where  its  action  is  clearly  evasive  •  .  •  •  • 
.hero  the  power  whloh  is  exercised  is  legislative  in 
its  character,  the  courts  can  enforce  only  those 
limitations  which  the  constitution  imposes;  not  those 
implied  restrictions  which,  resting  in  theory  only,  the 
people  have  been  satisfied  to  leave  to  tho  judgment, 
patriotism,  and  sense  of  justice  of  their  representa- 
tives."  (Cooley's  Constitutional  Limitations,  154.) 

It  is  undoubtedly  true  that  public  money  can 
be  rightfully  expended  only  for  publio  purposes,  but  as 
was  well  said  by  that  eminent  jurist,  Judge  Cooley,  in 
delivering  the  opinion  of  the  court  in  People  v.  Salem, 
20  Mich.  452,  4  Am.  Rep.  400 i  "Necessity  alone  is  not 
the  test  by  which  the  limits  of  state  authority  in  tills 
direction  are  to  be  defined,  but  a  wise  statesmanship 
must  look  beyond  the  expenditures  which  are  absolutely 
needful  to  the  continued  existence  of  organized  govern- 
ment, and  embrace  others  which  may  tend  to  make  that 
government  subserve  the  general  weil-beirifl  of  society, 
and  advance  the  present  and  prospective  happiness  ana 
prosperity  of  the  people." 

In  view  of  these  principles  of  constitutional 
law,  which  are  so  well  settled  as  to  be  placed  beyond 
discussion  or  dispute,  it  is  manifest,  we  think,  that 
the  court  is  not  authorized  to  declare  the  act  under 
consideration  void,  upon  the  theory  that  the  expendi- 
ture thereby  authorized  can  in  no  manner  be  consid- 
ered as  tending  to  promote  the  public  welfare,  which 
it  is  one  great  objeot  of  government  to  secure.' 
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See  also:     ALLIED  ARCHITECTS'  ASS'N  v. 
PAYNE,    192  Cal.  431. 

This  case  involved  an  expenditure  of  $500 # 000 
by  the  County  of  Los  Angeles  for  the  purpose  of  con- 
structing a  memorial  hall  to  be  occupied  exclusively  by 
veterans*  The  objection  to  the  payment  of  the  amount 
was  made  upon  the  ground  that  it  was  a  gift  of  public 
moneys.  The  court  held  that  it  was  not,  saying: 

'But  aside  from  this  the  granting  of  the  use 
of  the  memorial  hall  cannot,  we  think,  in  any  view 
which  may  be  taken  of  the  case,  be  said  to  fall  within 
the  inhibition  of  the  constitution  against  the  making 
of  a  gift  of  public  money,  or  thing  of  value  to  any 
individual,  municipal,  or  other  corporation.  A  gift 
is  defined  by  the  Civil  Code  to  be  "a  transfer  of  per- 
sonal property,  made  voluntarily,  and  without  consid- 
eration."  (Sec.  1146,  Civ.  Code.)   "A  gift  is  something 
bestowed  without  return."   (Miller  v.  Dunn,  72  Cal.  462, 
474  (1  Am.  St,  Rep.  67,  14  Pac.  27).)  "To  be  a  gift  this 
voluntary  transfer  must  be  gratuitous  -  a  handing  over 
to  the  donee  something  for  nothing."   (Yosemite  Stage, 
etc.  Co.  v.  Dunn,  83  Cal.  264,  (23  Pac.  369).)   The  gift 
which  the  legislature  Is  prohibited  from  making  is  not 
limited,  of  course,  to  a  "transfer  of  personal  proper- 
ty" as  defined  by  section  1146  of  the  Civil  Code,  but 
includes  all  appropriations  of  public  money  for  which 
there  is  no  authority  or  enforceable  claim,  or  which 
perchance  may  rest  upon  some  moral  or  equitable  obli- 
gation.  (Conlin  v.  Board  of  Supervisors,  99  Cal.  17. 
21  (37  Am.  St.  Rep.  17,  21  L.  R.  A.  474,  33  Pac.  753).) 
But  a  gift  as  implying  a  gratuity,  that  is,  something 
for  nothing,  or  as  expressed  in  Miller  v.  Dunn,  supra, 
"something  bestowed  without  return,"  is  the  "gift"  meant 
by  the  constitution.   It  cannot,  we  think,  be  truthfully 
said  that  In  the  instant  case  there  will  be  no  return 
for  the  benefit  conferred.  While  it  is  true  that  the 
return  anticipated  is  incorporoal  and  intangible,  it  is 
nevertheless  a  very  vital  and  valuable  return  to  the 
state.  The  promotion  and  promulgation  of  patriotism 
upon  whloh  the  state  must  rely  for  its  own  self-preser- 
vation is  in  truth  and  in  fact  a  good  consideration 
for  the  tiling  granted  by  the  state  and  Justifies  the 
extending  the  bounty  of  the  state . ' 

Finally  on  this  point,  the  recent  case  of  SAN 
FRANCISCO  v.  COLLINS,  216  Cal.  187,  which  involved  the 
right  of  the  City  and  County  to  care  for  its  poor.  In 
passing  upon  the  point  the  court  said: 
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•The  final  question  which  must  be  answered  re- 
lates to  the  provisions  of  article  IV,  section  31,  of 
the  California  Constitution,  prohibiting  the  giving, 
lending  or  pledging  of  the  credit  of  the  state  or  any 
subdivision  thereof,  in  aid  of  any  individual,  associa- 
tion, or  corporation,  and  also  prohibiting  the  making 
of  any  gifts  or  public  money  or  other  things  of  value 
to  any  individual,  association  or  corporation.  It  is 
contended  that  the  proposed  bond  issue  is  a  gift  in 
violation  of  this  section.  It  must,  however,  be  con- 
sidered as  settled  by  the  recent  decision  of  this 
court  In  the  case  of  Patrick  v.  Riley,  209  Cal.  350 
(287  Pac.  455),  that  the  expenditure  of  public  money 
in  pursuance  of  a  public  purpose  is  not  within  the 
scope  of  the  prohibition. * 

In  view  of  the  foregoing  I  am  of  the  opinion 
that  the  contribution  by  the  City  and  County  to  the 
Agricultural  District,  being  for  a  public  purpose,  does 
not  come  within  the  constitutional  prohibition  prevent- 
ing the  gift  of  publlo  moneys." 


Since  this  opinion  was  written,  the  Supreme  Court  rendered 
its  decision  in  the  case  of  WEST  COAST  ADVERTISING  CO.  v.  CITY  AND 
COUNTY  OP  SAN  FRANCISCO,  98  Cal.  Dec.  375.   This  case  held  that  the 
City  and  County  of  San  Francisco  has  full  control  over  Its  municipal 
affairs  unaffected  by  general  laws  on  the  same  subject,  and  it  has 
suoh  control,  whether  or  not  its  charter  specifically  provides  for 
the  particular  power  sought  to  be  exorcised,  so  long  as  the  power 
Is  exercised  within  limitations  or  restrictions  placed  in  the  charter. 

In  view  of  the  above,  the  Board  of  Supervisors,  with  the 
approval  of  the  Mayor,  may  contribute  the  sum  of  $20,000.00  to  Agri- 
cultural District  #1A. 

What  has  been  said  with  respect  to  the  $20,000.00  also 
applies  to  the  furniture  and  other  equipment  now  on  Treasure  Island 
owned  by  the  City  and  County  of  San  Francisco,  provided  the  contri- 
bution be  approved  by  the  Board  of  Supervisors  and  the  Nayor. 

You  are  therefore  advised  that  there  is  no  legal  objection 
to  a  contribution  to  Agricultural  District  #1A  of  the  sum  of 
#20,000.00,  or  to  turning  over  suoh  furniture  and  other  equipment 
now  on  Treasure  Island  owned  by  the  City. 

Respectfully  submitted. 

Mayor  CITY  ATTORNEY 
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July  19,  1940, 

SUBJECT i  New  Traffic  Code. 

Dear  Sir: 

This  office  Is  In  receipt  of  your  request  for  an  opinion, 
as  follows t 

"Your  attention  is  directed  to  the  proposed  new 
traffic  Code,  a  copy  of  which  is  enclosed  with  this 
letter* 

This  code,  intended  to  replace  the  present 
Traffic  Code,  was  prepared  by  a  committee  representing 
the  Police  Department,  Board  of  Supervisors  and  inter- 
ested civic  groups* 

Your  opinion  of  the  legality  of  this  code  is 
sought  through  this  Department  before  submission  of 
the  material  to  the  Board  of  Supervisors. 

If  you  desire  to  confer  with  this  Department 
upon  any  point  in  this  connection  I  shall  be  pleased 
to  detail  a  member  of  the  Department  who  is  familiar 
with  the  proposed  changes. 

The  next  meeting  of  this  Traffic  Code  Committee 
is  scheduled  for  Wednesday,  June  2Cth,  1940,  at  2:00 
P.  M«  If  convenient,  your  reaction  to  the  indicated 
material  by  that  time  will  be  appreciated." 

OPINION 

The  proposed  form  of  the  new  Traffic  Code  for  the  City  and 
County  of  San  Francisco,  whioh  is  attached  to  your  request,  is  correct 
as  to  form  and  legality  with  the  few  following  exceptions  and  suggest- 
ions: 

You  have  specifically  directed  my  attention  to  Sections  26, 
28,  30  and  32  with  the  query  as  to  whether  there  is  any  conflict  be- 
tween those  and  sections  64,  458,  459,  471b  and  577  of  the  Vehicle 
Code  of  the  State  of  California.  There  is  no  conflict  between  the 
various  sectlona  mentioned.  Section  26  of  the  proposed  Traffic  Code 
provides  for  the  designation  of  through  highways  by  the  Police  Com- 
mission. Power  to  do  so  is  granted  to  the  ' local  authorities"  by 
Section  459,  subdivision  (g)  of  the  Vehicle  Code* 
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Section  28  of  the  proposed  Traffic  Code  provides  for  the 
designation  of  restricted  traffio  streets  by  the  Police  Commission. 
The  right  to  do  so  is  specifically  granted  by  subdivision  8  of  the 
same  section  of  the  Vehicle  Code* 

Section  30  of  the  proposed  Traffic  Code  provides  for  the 
designation  of  one  way  traffic  streets  by  the  Police  Commission.  The 
right  to  do  so  Is  specifically  granted  by  subdivision  (d)  of  the  same 
section  of  the  Vehicle  Code. 

Section  32  of  the  proposed  Traffic  Code  permits  the  Police 
Commission  to  prohibit  parking  during  certain  hours  of  the  day  and 
to  set  parking  time  limits.  Tills  section  provides  for  a  different 
phase  of  parking  regulation  than  Section  586  of  the  Vehicle  Code, 
which  deals  generally  with  parking  of  motor  vehicles,  and,  hence,  is 
not  in  conflict  with  the  latter  section.   (QUINN  v.  ROSENF^LD,  99 
C.  A.  D.  270.)  Although  the  right  to  do  this  is  not  specifically 
granted  In  Section  459  of  the  Vehicle  Code,  the  grants  of  power  to 
the  "local  authorities" , therein  contained,  are  not  intended  to  be 
exclusive,  for  under  its  polioe  power,  conferred  by  the  Constitution 
(Section  11,  Article  XII),  a  municipal  corporation  may  enact  regulations 
not  In  oonfllct  with  general  law,  even  though  such  regulations  be  not 
directed  to  a  strictly  municipal  affair.  And  it  is  well  settled  in 
this  state  that  where  the  Legislature  has  enacted  nothing  on  a  partic- 
ular phase  of  vehicle  control,  the  local  authority  may  do  so.  (QUINN 
v.  ROSENFELD,  supra;  MANN  v.  SCOTT,  180  Cal.  550.) 

This  power  is  confirmed  by  Section  35  of  the  Charter  of  the 
City  and  County  of  San  Francisco,  wherein  it  is  provided  that  "they 
(Police  Commission)  shall  have  power  to  regulate  traffio,  including 
the  location  and  use  of  traffic  control  devices  for  that  purpose." 
Henoe,  Seotion  32  of  the  proposed  Traffio  Code  is  valid. 

It  will  be  noted  that  Section  459  of  the  Vehicle  Code  grants 
certain  powers  to  the  "local  authorities" •  Section  64  of  that  Code 
defines  "local  authorities"  as  follows t 

"'Local  authorities1  means  the  legislative  body 
of  every  county  or  municipality  having  authority  to  adopt 
local  polioe  regulations." 

However,  this  does  not  mean  that  each  aot  of  traffic  regulation  by  the 
City  and  County  must  be  accomplished  by  separate  ordinance  or  resolut- 
ion of  the  Board  of  Supervisors.  First,  beoauso  the  Polioe  Commission 
is  specifically  given  certain  power  to  regulate  traffio  by  the  above 
section  of  the  Charter,  and  secondly,  while  the  purely  legislative 
or  discretionary  power  given  to  the  Board  of  Supervisors  cannot  be 
delegated  to  others,  any  ministerial,  administrative,  or  even  quasi- 
legislative  or  quasi- judicial  function,  may  be  delegated  to  departments, 
boards  or  agents.   (GAYLORD  v.  CITY  OF  PASADENA,  175  Cal.  433.) 


rr"  4IH 


■  ■ 


#3 


And  to  the  same  effect  the  court  in  BORUM  v*  GRAHAM,  4 
Calif*  App.  (2d)  351,  states  as  follows: 

"Appellant  also  clali^s  that  section  5 
of  the  ordinance  contained  a  delega- 
tion of  legislative  power  to  the  chief 
of  police.   The  function  of  the  chief 
of  police  was  administrative,  not  legis- 
lative.  For  the  proper  enforcement  of 
its  ordinance  the  city  legislative  body 
may  delegate  a  power  to  an  officer  to 
determine  some  fact  or  state  of  things 
upon  which  the  ordinance  makes  or  intends 
to  make  its  own  action  depend." 

The  proposed  Traffic  Code  will,  of  oourso,  be  adopted 
by  ordinance  of  the  Board  of  Supervisors,  and  Section  12  thereof 
is  a  direct  authorization  to  the  Police  Commission  to  regulate 
and  control  traffic  within  the  City  and  County  of  San  Francisco 
and  in  conformity  with  said  Code,  and  the  said  Motor  Vehicle  Code, 
such  a  delegation  Is,  I  believe,  justified  under  the  authority  of 
the  above  cited  cases. 

You  will  also  note  that  the  last  paragraph  of  Section 
459  of  the  Motor  Vehicle  Code  provides  that  any  action  by  the  local 
authority,  under  certain  subdivisions  thereof,  must  be  submitted 
to  and  approved  by  the  State  Department  of  Public  Works* 

You  have  also  directed  my  attention  to  Section  152 
of  the  proposed  code  dealing  with  the  disposition  of  fines  and 
forfeitures.   This  section  is  in  dlreot  conformity  with  Section 
770  of  the  Motor  Behicle  Code  of  the  State  and  is  valid. 

Your  attention  is  directed  to  3ectlon  55  of  the  proposed 
Traffic  Code  controlling  angle  parking.   It  will  be  further  noted 
that  Section  508  of  the  Motor  Vehicle  Code  of  the  State  imposes 
certain  restrictions  on  angle  parking  on  "state  highways *w   Al- 
though the  various  cases  in  deciding  that  control  of  traffic  on 
city  streets  is  not  a  municipal  affair,  3lnoe  the  streets  of  the 
municipality  are  considered  a  part  of  the  highway  system  of  the 
State,  obviously  the  words  "state  highway, w  as  used  in  tills  section, 
were  not  intended  to  mean  all  the  streets  of  the  city.  It  was  obvious- 
ly only  intended  to  apply  to  those  streets  which  have  been  designated 
as  "state  highways"  and  part  of  the  general  state  network  of  high- 
ways.  Hence, it  is  left  to  the  municipality  to  regulate  angle 


parking  on  any  of  its  streets  no  so  designated.  Since  certain  of 
the  streets  of  San  Francisco  have  been  defined  as  "state  highways", 
care  should  be  taken  that  no  conflict  will  arise  as  to  these  streets 
between  any  provision  of  the  Police  Commission  for  angle  parking  and 
Section  588  of  the  Vehicle  Code. 

Section  70  of  the  proposed  Code  provides  as  follows j 

"IMPROPERLY  PARKKD  CAR  A  NUISANCE.   Any  un- 
occupied vehicle  of  any  kind  or  description  found  parked 
or  standing  in  violation  of  any  provision  of  this  code, 
or  of  the  Vehicle  Code  of  the  State  of  California,  is 
hereby  declared  to  be  a  nuisance  and  a  menace  to  the 
safe  and  proper  regulation  of  traffic*" 

Although  the  police  power  of  a  community  extends  to  the  pre- 
vention and  abatement  of  nuisances,  and  the  legislative  branch  of 
the  local  government  may  prescribe  what  shall  constitute  a  nuisance, 
this  latter  power  is  subject  to  certain  constitutional  limi tat ions. 
For  this  power  may  not  be  exercised  unreasonably  or  arbitrarily, and 
that  which  is  not  of  its  nature  a  nuisance  may  not  be  made  such  by 
legislative  enactment  under  the  guise  of  a  police  regulation. Each 
such  enactment  is  subject  to  the  test  of  reasonableness*   (BIEEN 
v.  O'BRIEN,  158  Cal.  App»  355.) 

Therefore,  since  there  are  many  instances  in  which  a  violat- 
ion of  a  parking  provision  of  the  Vehicle  Code  or  the  Traffic  Code 
would  not  in  and  of  itself  be  a  public  nuisance,  I  feel  that  there 
is  grave  possibility,  in  case  of  a  court  test,  of  this  section  being 
declared  unconstitutional. 

Apparently  the  purpose  of  the  section  is  to  provide  for 
abatement  of  the  nuisance  by  removal  where  desired.   In  tills  regard 
your  attention  is  directed  to  Section  585  of  the  Vehicle  Code  which 
provides  for  all  instances  in  which  it  shall  be  lawful  for  an  officer 
to  remove  an  illegally  stopped  vehicle.  Since  the  Legislature  has 
covered  this  entire  field,  the  local  authority  may  not  invade  it. 

Seotion  82  of  the  proposed  Code  lays  oertain  restrictions 
upon  "U*1  turns  in  traffio  zone  No.  1  and  within  certain  hours. 
Section  541  of  the  Motor  Vehicle  Code  also  makes  oertain  provisions 
for  "U"  turns,  but  each  section  controls  a  different  phase  of  the 
same,  and,  hence,  on  the  authority  of  QUINN  v.  R03ENFELD,  supra,  I 
believe  Section  82  is  valid* 

The  sections  controlling  the  speed  and  operation  of  street 
cars  within  the  City  do  not,  of  course,  conflict  with  any  State  law 
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since  the  Vehicle  Code  does  not  apply  to  such  vehicles. 

Since  it  is  possible  that  some  section  or  the  Traffic  Code 
may  be  declared  illegal,  I  suggest  tliat  a  section  be  added  along  the 
following  lines: 

"PARTIAL  INVALIDITY  OF  CODE.  If  any  provision 
of  this  code,  or  the  application  thereof  to  any  person 
or  circumstance  Is  held  Invalid,  the  remainder  of  the 
code,  and  the  application  of  such  provision  to  other 
persons  or  circumstances,  shall  not  be  affected  thorby." 


Respectfully  submitted, 

CITY  ATTORNEY 
Chief  Of  Police 
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July  19,  1940. 


SUBJECT t  The  Right  of  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco 
to  develop  or  administer  USHA-Aided 
defense  Housing  Projects  as  Provided 
for  in  the  Act  of  Congress  Publio  671 
under  the  Housing  Authorities  Law  of 
the  State  of  California  as  now  Existing* 


Gentlemen: 


REQUEST 


MIs  it  legally  possible  for  the  Housing  Authority 
of  the  City  and  County  of  San  Francisco  to  develop  or  ad- 
minister USHA-Aided  Defense  Housing  Projects  as  provided 
for  in  the  Act  of  Congress  Public  671  under  the  Housing 
Authorities  Law  of  the  State  of  California  as  now  exist- 
ing?" 

OPINION 

On  June  28,  1940,  the  President  signed  the  Act  of  Congress 
Publio  671.  Section  201  of  the  Act  provides  that  in  connection  with 
the  national  defense  program,  the  Navy  and  War  Departments  and  the 
United  States  Housing  Authority  are  authorized  to  cooperate  in  making 
necessary  housing  available  for  persons  engaged  in  national  defense 
activities* 

Such  persons  are  defined  to  include t 

"(1)  enlisted  men  with  families,  who  are  in  the 
naval  and  military  service  (excluding  officers)  and  em- 
ployees of  the  Navy  and  War  Departments  who  are  assigned 
to  duty  at  nave!  or  military  reservations,  posts  or  bases, 
and  (ii)  workers  with  families,  who  are  engaged  or  to  be 
engaged  in  industries  connected  with  and  essential  to  the 
national  defense  program*" 

This  section  of  the  Act  further  provides: 

"No  project  shall  be  developed  or  assisted  for  the 
purposes  of  this  title  except  with  the  approval  of  the 
President  and  upon  a  determination  by  him  that  there  is 
an  aoute  shortage  of  housing  in  the  locality  involved 
which  impedes  the  national  defense  program.'' 

Section  204  of  the  Act  provides: 

"Any  oontraot  made  for  financial  assistance  under 


the  United  States  Housing  Aot  of  1937,  as  amended,  may  be 
revised  so  as  to  provide  that  the  project  involved  will 
be  assisted  for  any  of  the  purposes  of  this  title*  The 
Navy  or  War  Department  or  the  Authority  in  the  administra- 
tion of  any  project  developed  for  the  purposes  of  this 
title,  shall  fix  rentals  for  persons  engaged  in  national 
defense  activities  and  their  families  which  will  be  with- 
ing  their  financial  reach,  and  the  Authority,  in  any  con- 
tract for  financial  assistance  or  any  lease  of  such  a 
project,  shall  require  the  fixing  of  such  rentals *w 

This  seotion  further  provides  that  projects  assisted  by  the 
USHA  under  the  Defense  Act  shall  not  be  subject  to  the  elimination  re- 
quirements of  Section  10  (a)  and  11  (a)  of  the  United  States  Housing 
Act  of  1937  (equivalent  elimination),  or  of  Section  9  thereof  (local 
contribution) • 

This  seotion  further  provides: 

"Except  as  otherwise  provided  herein  or  as  may  be 
inconsistent  herewith,  all  the  provisions  of  Title  I  of 
said  Aot  shall  apply  to  this  title*  During  the  period  when 
the  President  determines  that  in  any  locality  there  is  an 
acute  need  for  housing  to  assure  the  availability  of  dwell- 
ings for  persons  engaged  in  national  defense  activities, 
dwellings  in  a  project  developed  or  assisted  in  said  local- 
ity which  are  devoted  to  the  purposes  of  providing  housing 
for  persons  engaged  in  national  defense  activities  shall 
not  be  subject  to  sections  2  (1)  and  2  (2)  of  the  United 
States  Housing  Apt  of  1937,  as  amended,  and  during  such 
period  such  projects  shall  be  deemed  projects  of  a  low» 
rent  oharacter  ror  the  purposes  of  any  of  the  applicable 
provisions  in  Title  I  of  said  Act*" 

Section  2  (1)  of  the  United  States  Housing  Act  of  1937  thus 
referred  to  provides  as  follows i 

nSeo*  2*  When  used  in  tills  Aot 
(1)  The  term  'low  rent  housing'  means  decent, 
safe,  and  sanitary  dwellings  within  the  financial  reach 
of  families  of  low  income,  and  developed  and  administered 
to  promote  serviceability,  efficiency,  economy,  and  sta- 
bility, and  embraces  all  necessary  appurtenances  thereto* 
The  dwellings  in  low-rent  housing  as  defined  in  tills  Act 
shall  be  available  solely  for  families  whose  net  income" 
at  *th"o  time  of  admission"  does  not  exceed  five  times  the 
rental  (including  the  value  or  cost  to  them  of  Iieat, 
Tight t   water,  and  cooking  fuel)  of  the  dwellings  to  be 
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furnished  such  families >  except  that  In  the  case  of  fam- 
ilies with  three  or  more  minor  dependents,  auch  ratio 
shall  not  exceed  six  to  one*" 

Section  2  (2)  of  the  United  States  Housing  Act  of  1937  re- 
ferred to  provides  as  follows: 

M(2)  The  term  'families  of  low  income'  means  fam- 
ilies who  are  in  the  lowest  income  r>roup  and  who  cannot 
afford  to  pay  enough  to  cause  private  enterprise  in  their 
locality  or  metropolitan  area  to  build  an  adequate  supply 
of  deoentj  safe  and  sanitary  dwellings  for  their  use* 

It  now  becomes  necessary  to  examine  the  Act  of  our  State 
Legislature  which  called  the  local  Authority  into  existence,  viz., 
The  Housing  Authorities  Law  of  the  State  of  California. 

Section  1  of  the  Housing  Authorities  Law  makes  a  finding  and 
declaration  of  necessity  to  the  effect  that  there  exist  unsafe  and 
insanitary  dwelling  accommodations  for  persons  of  low  income  in  which 
such  persons  are  forced  to  reside;  that  there  is  a  shortage  of  safe 
and  sanitary  dwellings  available  at  rents  which  such  persons  can 
afford  to  pay  and  that  such  conditions  constitute  a  menaoe  to  public 
health,  safety  and  morals,  etc* 

Among  the  powers  granted  by  the  Legislature  to  local  Author- 
ities is  the  power: 

"To  lease  or  rent  any  dwellings,  houses,  accommo- 
dations, lands,  buildings,  structures  or  facilities  em- 
braced in  any  housing  project  and  (subject  to  the  limitations 
contained  in  tills  act)  to  establish  and  revise  the  rents  or 
charges  therefor;" 

Section  8  (d)  Housing  Authorities  Law. 

A  "Housing  Project0  ia  defined  aa  follows x 

"(i)  'Houaing  Project'  ahall  mean  any  work  or  und- 
ertaking to  be  financed  in  whole  or  in  part  by  the  Federal 
government:   (1)  to  demolish,  clear  or  remove  buildings 
from  any  slum  area;  suoh  work  or  undertaking  may  embraoe 
the  adaptation  cf  such  area  to  public  purposes,  including 
parks  or  other  recreations  or  community  purposes;  or  (2) 
to  provide  decent,  safe  and  sanitary  urban  or  ruraT~dwell- 
ings,  apartments  or  other  living  accommodations  for  per- 
sona of  low  Income; n 

Section  9  of  the  Housing  Authorities  Law  provides  in  part  aa 
follows i 
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"Operation  Not  for  Profit.  It  Is  hereby  declared 
to  be  the  policy  of  this  State  that  each  housing  authority 
shall  manage  and  operate  its  housing  rojects  In  an  effic- 
ient manner  so  as  to  enable  It  to  fix  the  rentals  for  dwell- 
ing accommodations  at  the  lowest  possible  rates  consistent 
with  its  providing  decent,  safe  and  sanitary  dwelling 
accommodations,  and  that  no  housing  authority  shall  construct 
or  operate  any  such  project  for  profit,  or  as  a  source  of 
revenue  to  the  city  or  the  county." 

Seotion  10  of  the  Housing  Authorities  Law  provides  as  follows: 

"10.  Rentals  and  Tenant  Selection.  In  the  opera- 
tion or  management  of  housing  projects  an  authority  shall  at 
all  tines  observe  the  following  duties  with  respect  to  rent- 
als and  tenant  selections   (a)   It  may  rent  or  lease  the 
dwelling  accommodations  therein  only  to  persons  of  low  in- 
come*  (b)   It  may  rent  or  lease  the  dwelling  accommodations 
therein  only  at  rentals  within  the  financial  reach  of  suoh 
persons  of  low  inoome.   (c)   It  may  rent  cr  lease  to  a  ten- 
ant dwelling  accommodations  consisting  of  the  number  of 
rooms  (but  no  greater  number)  which  it  deems  necessary  to 
provide  safe  and  sanitary  accommodations  to  the  proposed 
oocupants  thereof,  without  overcrowding,   (d)   It  shall 
not  accept  any  person  as  a  tenant  In  any  housing  project 
Tf  the  person  or  persons  who  would  occupy  tlie  dwelling"" 
accommodations  have  an  annual  net  Income  in  excess  or  five 
Times  the  annual  rental  of  the  quarters  to  be  furnished" 
"such  person  or  persons,  except  that  In  the  case  of  families 
with  three  or  more  minor  dependents,  such  ratio  shall  not 
exceed  six  to  one;  In  computing  the  rental  for  this  purpose 
of  selecting  tenants,  there  shall  be  included  in  the  rental 
the  average  annual  cost  (as  determined  by  the  authority)  to 
occupants  of  heat,  water,  electricity,  gas  cooking  range 
and  other  necessary  services  or  facilities,  whether  or  not 
the  charge  for  such  services  and  facilities  is  in  faot  in- 
cluded In  the  rental  .  •  .  •" 

Section  3  (j)  of  the  Housing  Authorities  Law  defines  "persona 
of  low  inoome"  as  follows s 

"Persons  of  low  Income  shall  mean  persons  or  fam- 
ilies who  lack  the  amount  of  income  which  is  necessary  (as 
determined  by  the  authority  undertaking  the  housing  projoot) 
to  enable  them  without  fiaancial  assistance,  to  live  in 
deoent,  safe  and  sanitary  dwellings,  without  overcrowding." 
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It  is  to  be  observed  that  the  chief  differences  between  the 
USHA-Aided  Defense  Housing  Projeots  under  the  new  act  of  Congress  and 
Low  Rent  Housing  Projects  under  the  United  States  Housing  Act  are  these: 

(1)  A  low  rent  housing  uroject  must  be  financed  to  the  ex- 
tent of  ten  peroent  locally,  while  a  USHA- Aided  Defense  Housing  .  ojeot 
may  be  one  hundred  percent  federally  financed* 

(2)  No  annual  contributions  may  be  made  for  a  low  rent  hous- 
ing project  unless  equivalent  elimination  is  included  in  the  project 
(10a),  while  for  a  USHA-Aided  Defense  Project  this  requirement  is 
waived.   (Section  204). 

(3)  In  a  low  rent  housing  project  the  dwelling  shall  be 
available  solely  to  families  whose  net  income  at  the  time  of  admiss- 
ion does  not  exceed  five  times  the  rental  (including  the  value  or 
cost  to  them  of  heat,  light,  water,  and  cooking  fuel)  of  the  dwell- 
ings to  be  furnished  such  families,  except  that  in  the  case  of  fam- 
ilies with  three  or  more  minor  dependents,  such  ratio  shall  not  ex- 
ceed six  to  one.  In  a  USHA-Aided  Defense  Project  this  requirement 
also  is  waived.   (Section  204) 

The  first  difference  Is  not  affeoted  by  the  Housing  Author- 
ities Law  of  the  State  of  California,  this  limitation  appearing  only 
in  the  United  States  Housing  Act.  The  third  difference  in  the  matter 
of  tenant  selection  and  rentals  however  remains  unaffected  by  the  con- 
gressional waiver  contained  in  Section  204  of  the  new  legislation  and 
the  limitations  imposed  by  the  Housing  Authorities  Law  of  the  State 
of  California  in  this  regard  as  hereinabove  set  forth  must  therefore 
be  strictly  observed  even  in  a  USHA-Aided  Defense  Project  if  under- 
taken by  a  local  Authority. 

Whether  a  local  Authority  can  undertake  the  development  of 
a  USHA- Aided  Defense  Project  without  equivalent  elimination  or  slum 
clearance  merits  special  consideration.  An  examination  of  the  Housing 
Authorities  Law  discloses  no  specifio  requirement  for  equivalent  elim- 
ination as  appears  in  Section  10a  of  the  United  States  Housing  Aot 
of  1937. 

As  hereinabove  noted  "a  housing  project"  is  defined  in 
section  3  (1)  of  the  Housing  Authorities  Law  as  any  work  or  undertak- 
ing to  be  finanoed  all  or  in  part  by  the  federal  government j  to  demol- 
ish, clear  or  remove  buildings  from  any  slum  area;  or  to  provide 
decent,  safe  and  sanitary  living  accommodations  for  persons  of  low 
income;  or  to  accomplish  a  combination  of  these  purposes. 

The  amendment  to  the  eminent  domain  statute  passed  by  the 
Legislature  as  part  of  the  housing  enabling  legislation,  (approved 
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by  the  Governor  March  21,  1938) •  Sub-section  21  of  Section  1238  of 
the  Code  of  Civil  Procedure  reada  as  follows: 

"Any  work  or  undertaking  of  a  city,  oounty,  or 
city  and  oounty,  housing  authority  or  coKnalssion,  or  other 
political  subdivision  or  publio  body  of  the  State:   (a)  to 
demolish,  clear  or  remove  building  from  any  area  which  is 
detrimental  to  the  safety,  health  and  morals  of  the  people 
by  reason  of  the  dilapidation,  overcrowding,  faulty  arrange- 
ment or  design,  lack  of  ventilation  or  sanitary  facilities 
of  the  dwellings,  predominating  in  such  area;  or  (b)  to 
provide  dwellings,  apartments  or  other  living  accommodations 
for  persons  or  families  who  lack  the  amount  of  income  which 
is  necessary  (as  determined  by  the  body  engaging  in  said 
work  or  undertaking)  to  enable  them  to  live  in  decent,  safe 
and  sanitary  dwellings  without  overcrowding •" 

These  statutes  strongly  indicate  the  legislative  intent 
that  either  slum  clearance  or  the  provision  of  decent,  safe  and  san- 
itary dwellings  for  persons  of  low  income  is  a  public  purpose  and 
that  therefore  so  far  as  the  Housing  Authorities  Law  is  concerned 
a  Housing  Authority  might  undertake  the  provision  of  decent,  safe 
and  sanitary  dwellings  for  persons  of  low  income  without  the  necess- 
ity of  demolition  of  equivalent  elimination* 

However,  the  Supreme  Court  of  the  State  of  California  in 
THE  HOUSING  AUTHORITY  OP  THE  COUNTY  OF  LOS  ANGELES  V.  DOCKWEILER,  98 
Cal.  Dec*  324,  says: 


Preliminarily  it  should  be  recalled  that  the 


Vboad  of  safe  and  sanitary  dwellings  of  low  income  for 
those  otherwise  required  by  lack  of  income  to  remain 
in  the  substandard  dwellings  are  publio  uses  and  purposes 
and  are  governmental  functions  of  state  concern." 

In  the  absence  of  an  adjudication  by  our  Supreme  Court  upon 
the  specific  question,  the  safe  course  to  pursue  would  therefore  be 
for  local  Authorities  to  require  equivalent  elimination  even  in 
connection  with  the  development  of  USHA-Aided  Defense  Projects* 

In  any  event,  it  is  probable  that  the  United  States  Housing 
Authirity  itself  will  pursue  suoh  a  course  as  a  matter  of  polioy 
deferring  the  time  within  whioh  such  elimination  must  be  made  to 
meet  the  exigencies  of  the  situation* 


1% 
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In  my  opinion  it  is  legally  possible  for  the  Housing  Author- 
ity of  the  City  and  County  of  San  Francisco  to  develop  or  administer 
a  US HA- Aided  Defense  Housing  Project  under  the  Housing  Authorities 
Law  of  the  State  of  California  as  now  existing  provided  that  all  of 
the  limitations  of  that  law  as  hereinabove  set  forth  are  strictly 
observed* 

Respectfully  submitted. 


JOHN  J.  0' TOOLE 
City  Attorney 


Mr.  Albert  J.  Evers, 

San  Francisco  Housing  Authority 
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July  20,  1940, 

SUBJECT:  Right  of  City  to  Enter  into  Lease 

for  Pacific  Gas  and  Electric  Company's 
Distribution  Facilities. 

Honorable  Harold  L.  Iokes, 
Secretary  of  the  Interior, 
Washington,  D.  C. 

Dear  Sirt 

You  have  called  my  attention  to  the  fact  that  the  Attorney 
General  of  California  has  rendered  an  opinion  to  the  effect  that 
under  the  Constitution  of  the  State  of  California  municipalities  In 
this  State  cannot  enter  into  leasee  which  contain  obligations  beyond 
the  fiscal  year  and  that  this  opinion  oasts  some  doubt  In  your  mind 
as  to  the  possibility  of  an  agreement  by  San  Francisco  with  the 
Pacific  Gas  and  Electric  Company,  whereby  the  City  would  lease  the 
distribution  facilities  of  the  Company  for  the  purpose  of  distribut- 
ing its  Hetoh  Hetchy  power. 

I  have  consulted  with  the  Attorney  General  and  with  his 
Chief  Assistant  have  examined  all  the  opinions  rendered  in  the  last 
ten  years  which  might  pertain  to  the  subjeot  and  can  find  no  opinion 
passing  upon  the  precise  point  which  you  mention,  although  he  has 
rendered  several  opinions  on  the  question  of  a  city  or  county  incurr- 
ing liabilities  beyond  the  income  of  the  year  in  which  they  are  in- 
curred. 

The  prohibition  against  this  practice  is  contained  in 
Section  18  of  Article  XI  of  the  Constitution  of  California,  tlie  pert- 
inent portion  of  the  eeotion  reading  as  follows t 

"No  county,  city,  town,  township,  board  of  edu- 
cation, or  school  district,  shall  Incur  any  Indebtedness 
or  liability  In  any  manner  or  for  any  purpose  exceeding 
In  any  year  the  income  and  revenue  provided  for  suoh 
year,  without  the  assent  of  two-thirds  of  the  qualified 
electors  thereof,  *  *  *  *■•" 

The  general  construction  of  this  constitutional  provision 
by  the  highest  courts  of  California  is  that  the  section  means  Just 
what  it  says,  that  is,  if  the  liability  is  Incurred  in  any  particular 
year,  it  must  be  met  with  the  revenues  of  that  year.  However,  the 
co\irts  have  recognized  exceptions.  First:  When  the  liability  has 
been  Incurred  by  a  body  other  than  those  mentioned  in  the  seotion, 
to-wit,  a  county,  city,  town,  township,  board  of  education  or 
school  district,  and  second:  When  tlie  contract  expends  for  a  period 
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of  more  than  a  year  but  the  definite  liability  is  separate  for  each 
year  and  is  only  payable  out  of  the  funds  of  the  year  during  which  it 
becomes  due* 

The  most  strict  example  of  obligations  included  in  the  first 
category  are  revenue  bonds  payable  solely  out  of  income  and  issued  not 
by  a  city,  county,  board,  district,  etc,  but  by  a  board  or  commission 
thereof*  For  many  years  our  Supreme  Court  has  distinguished  between 
obligations  issued  by  a  subordinate  board  or  body  and  obligations 
issued  by  a  city,  town,  etc.  A  pertinent  case  in  this  regard  is 
SHELTON  v.  LOS  ANGELES,  206  Cal.  544  (275  Pao.  421.) 

This  was  a  case  instituted  by  a  taxpayer  against  the  water 
and  power  commissioners  of  Los  Angeles  who  had  issued  certain  notes 
in  conformity  with  the  provisions  of  the  charter  of  that  city,  whioh 
authorized  the  commissioners  to  borrow  money  whenever  any  emergency 
existed  necessitating  repairs  in  the  water  department.  In  sustaining 
the  validity  of  the  notes,  the  court  said. 

"The  sole  question  for  decision  is,  Do  notes  or 
other  evidences  of  indebtedness  issued  under  the  authority 
of  section  224  of  the  charter  by  the  defendant  board  of 
water  and  power  commissioners  of  the  City  of  Los  Angeles, 
and  payable  solely  out  of  water  revenues  of  the  defendant 
board,  create  suoh  an  indebtedness  as  falls  within  the 
inhibition  of  section  18  of  artiole  XI  of  the  state  con- 
stitution? 

"The  defendants  take  the  position  that  the  pro- 
visions of  section  18  of  artiole  XI  of  the  constitution 
have  no  application  to  indebtedness  of  the  board  of  water 
and  power  commissioners  Incurred  in  the  manner  contem- 
plated for  the  reason  that  the  department  of  water  and 
power  Is  not  mentioned  nor  described  in  that  section  of 
the  constitution,  and  further,  that  the  contemplated  In- 
debtedness is  one  payable  only  out  of  a  special  fund  and 
is  not  an  obligation  of  the  City  of  Los  Angeles. 

"We  think  the  contentions  of  the  defendants  must 
be  sustained.  The  board  of  water  and  power  commissioners 
is,  under  seetion  225  of  the  present  charter  (Stats.  1925, 
p.  1099),  the  successor  of  the  board  of  public  service 
commissioners,  created  by  charter  amendment  in  1911  (Stats. 
1911,  p.  2051),  which  in  turn  was  the  successor  of  the 
board  of  water  commissioners  created  by  charter  amendment 
in  1903  (Stats.  1903,  p.  555).  That  the  old  board  of 
water  commissioners  and  its  successor,  the  board  of  pub- 
lic service  commissioners,  were  not  subject  to  the 
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Inhibition  of  section  18  of  article  XI  of  the  constitut- 
ion was  decided  In  1913  In  the  case  of  Meaner  v.  Board 
of  Public  Service  Commrs*,  23  Cal.  App.  578,  138  Pao. 
935." 

The  Shelton  case  was  cited  with  approval  in  CALIFORNIA  TOLL 
BRIDGE  AUTHORITY  v.  WENTWORTH,  212  Cal.  2,  298  Pao.  485,  and  In 
CALIFORNIA  TOLL  BRIDGE  AUTHORITY  v.  KELLY,  218  Cal.  7,  21  Pac.  (2d) 
425,  alao  in  DEPARTMENT  OF  WATER  AND  POWER  OF  LOS  ANGELES  v.  VROMAN, 
218  Cal*  206,  22  Pac*  (2d)  698.  This  case  dealt  with  the  validity 
of  certain  promissory  notes  issued  by  the  Department  of  Water  and 
Power  of  Los  Angeles*  In  this  case  the  court  said: 

"Under  the  city  charter  the  board  of  water  and 
power  commissioners  is  granted  extensive  powers.  These 
powera  are  set  forth  in  article  XXII  of  the  charter, 
adopted  in  1925  (Stats.  1925,  p*  1094),  and  subsequent 
amendments.  Under  these  provisions  the  board  is  grant- 
ed power,  upon  determining  that  an  emergency  exists, 
to  borrow  money  payable  only  out  of  the  revenue  fund 
pertaining  to  the  municipal  works  for  or  on  account  of 
whioh  the  Indebtedness  was  created*   It  has  long  been 
settled  that  the  Indebtedness  so  created  is  not  an  in- 
debtedness of  the  city  as  contemplated  by  section  18 
of  artiole  XI  of  the  Constitution.11 

The  charter  of  the  City  and  County  of  San  Francisco  (Section 
121)  provides  that  the  Public  Utilities  Commission  shall  have  charge 
of  the  construction,  management,  supervision,  maintenance,  extension, 
operation  and  control  of  all  public  utilities  and  other  propertiea 
used,  owned,  acquired,  leased  or  constructed  by  the  City  and  County 
for  the  purpose  of  supplying  any  public  utility  service  to  the  City 
and  County  and  its  Inhabitants* 

In  addition  to  this  general  power,  Section  9  of  the  charter 
provides : 

"The  board  of  supervisors  may,  by  ordinance, 
confer  on  any  officer,  board  or  commission  such  other 
and  additional  powers  as  the  board  may  deem  advisable." 

Under  this  provision  it  would  be  possible  for  the  Board  of 
Supervisors,  by  ordinance,  to  authorise  the  Public  Utilities  Commission 
to  enter  Into  a  lease  with  the  Pacific  Gas  and  Electric  Company  for 
the  use  of  its  distribution  facilities  and  provide  that  the  rental 
should  be  payable  entirely  out  of  revenue,  and  such  a  lease  would  not 
be  within  the  prohibitions  of  Section  18  of  Article  XI  of  the  Con- 
stitution of  the  State  of  California. 
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Tills  brings  us  to  the  second  point.  Y/lll  such  a  lease  vio- 
late the  provisions  of  the  above  quoted  provision  of  the  Constitution 
by  reason  of  the  fact  that  it  is  made  for  more  than  one  year? 

In  McBEAN  v.  CITY  OF  FRESNO,  112  Cal.  159,  44  Pao*  358,  this 
question  came  directly  before  the  Court.  The  City  of  Fresno  entered 
into  a  contraot  with  McBean  by  whioh  the  latter  agreed  to  take  care 
of  and  dispose  of  the  sewage  of  the  city  for  a  period  of  five  years 
for  the  sum  of  $4900*00  per  annum.  Eaoh  year  the  city  levied, 
colleoted  and  apportioned  to  the  sewer  fund  a  tax  to  cover  the  yearly 
amount  due  McBean,  and  duly  audited  and  paid  his  demands  on  the  fund. 
This  continued  for  three  years.  During  the  fiscal  year  1894  McBean 
performed  his  oontract,  but  the  city  refused  to  make  payment  upon 
the  ground  the  contract  was  void.  The  court  quotes  from  Section  18 
of  Article  XI  of  the  Constitution  of  California,  and  also  from  the 
provisions  of  the  charter  of  the  city  of  Fresno,  which  provisions  are 
a  limitation  upon  the  expenditure  of  money.  In  disposing  of  the 
matter,  the  court  saids 

"In  a  certain  very  restricted  sense  it  may  be 
said  that  a  liability  is  created  by  a  contraot  such  as 
this,  but  to  call  it  a  present  liability  for  the  aggre- 
gate amount  of  the  payments  in  the  contract  contemplated 
thereafter  to  be  made  Is  not  legally  permissible.  A 
liability  to  the  city  would  arise  upon  breach  of  con- 
tract, but  the  constitution  never  meant  to  protect  the 
city  from  the  oonsequences  of  its  own  willful  and 
tortious  acts.  A  liability  might  arise  against  the 
city  for  the  negligence  of  its  officers,  and  the  damages 
due  to  an  individual  who  had  suffered  therefrom  might 
be  great,  but  such  liability  for  a  municipal  wrong 
the  constitution  never  meant  to  protect  against*  When 
it  is  come  to  consider  the  contractual  relations  between 
the  city  and  appellant,  it  is  at  once  seen  that  the  city 
oannot  be  liable  in  any  ^ns  year  for  more  tlian  four 
thousand  nine  hundred  dollars,  ar.  amount  far  within 
the  revenue  derived  to  the  sewer  rund;  and,  further, 
that  it  oannot  become  liable  for  this  amount  at  all 
until  faithful  service  rendered  by  the  oontraotor  each 
year*  If  the  city  in  any  one  ^ear  should  fail  to 
collect  into  its  sewer  fund  moneys  sufficient  to  pay 
the  just  claims  of  the  contractor,  then,  as  above  said, 
it  would  be  the  contractor's  loua,  ohe  city  would  be 
chargeable  with  no  financial  responsibility  therefor, 
and  the  result  at  the  most,  so  far  as  it  was  concerned, 
would  be  a  failure  upon  the  part  of  its  officers  to 
observe  good  faith  in  their  dealings* 
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"Article  VIII  of  the  former  constitution  of 
California  provided  that  the  legislature  shall  not 
create  any  debts  or  liabilities  in  any  manner  which 
shall  exceed  the  sum  of  three  hundred  thousand  dollars, 
except  under  certain  specified  contingencies.  The 
state  made  a  contract  for  the  care  of  its  prison,  for 
convict  labor,  etc.,  for  the  period  of  five  years, 
agreeing  to  pay  therefor  the  sum  of  ten  thousand  dollars 
per  month.  The  act  came  before  this  court  for  review, 
where  the  question  was  elaborately  argued,  and  fully 
considered  by  the  court*  Chief  Justice  Field,  in  de- 
livering the  opinion  of  the  court,  spoke  as  follows : 
'The  unconstitutionality  of  the  act  is  asserted  on 
two  grounds t     1«  That  it  appropriated  the  sum  of  six 
hundred  thousand  dollars,  and  thus  created  a  debt  or 
liability  against  the  people  of  the  state  exceeding 
the  limit  prescribed  by  the  eighth  article  of  the  con- 
stitution. ■&•»*■*  The  contract  provides  for  the  pay- 
ment of  ten  thousand  dollars  per  month.  The  appropri- 
ations are  to  take  effect,  and  the  services  are  to 
be  rendered,  in  future.  Until  the  services  are  render- 
ed there  can  be  no  debt  on  the  part  of  the  state'." 

In  DOLAND  v.  CLARK,  143  Cal.  176,  76  Pac.  958,  the  Supreme 
Court  held: 

"A  city  has  the  right  to  make  contracts  other- 
wise objectionable,  to  continue  for  a  series  of  years, 
and  to  provide  for  payments  thereunder  at  different 
ti.ues.  Where  the  contracts  provided  for  a  future  month- 
ly rental  of  each  of  the  telegraph  systems,  which  might 
continue  for  five  years,  subject  to  the  option  of  the 
city,  to  purchase  either  of  them,  no  present  liability 
was  created  thereunder,  either  for  the  rental  or  for 
the  contingent  purchase  money.  The  rental  could  not 
beging  to  accrue  until  the  contract  was  performed  and 
the  systems  put  into  operation." 

In  IN  RE  CITY  AND  CC«JNTY.  OF  SAN  FRANCISCO,  195  Cal.  426, 
233  Pac*  965,  the  court  said: 

»#  #  #  *  it  Is  a  general  rule  of  interpre- 
tation applicable  to  charters  that  the  broad  power 
to  'purchase,  receive,  hold  and  enjoy  real  and  per- 
sonal property'  embraoes  and  includes  the  lesser 
power  to  lease  the  same  classes  of  property." 
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In  this  case  the  co-art  distinguished  it  from  McBEAN  v. 
CITY  OF  FRESNO,  supra,  and  DOLAND  v.  CLARK,  supra,  upon  the  ground 
that  the  agreement  entered  into  by  the  city  was  not  a  lease  but 
an  obligation  to  purchase,  which  placed  a  present  obligation  upon 
the  city. 

Also  in  KRENWINKEL  v.  LOS  AIIGELES,  4  Cal.  (2d)  611,  51 
Pac.  1098,  the  court  held: 

"It  is  well-settled  law  in  this  state  that  the 
execution  of  a  bona  fide  lease  for  a  terra  of  years  does 
not  create  an  immediate  indebtedness  or  liability  in  ex- 
cess of  the  instalment  of  rent  presently  due.  Appellant 
has  apparently  marshaled  the  total  of  the  amounts  of  the 
instalments  to  fall  due  during  the  terms  of  years  of  the 
leases  in  order  to  allege  an  aggregate  of  the  purported 
positive,  direct  liability  or  municipal  debt*  Suoh 
construction  of  the  leases  is  not  a  proper  one  under  the 
authorities*  This  court  has  lie  Id  that  contracts  like 
the  leases  here  being  examined  do  'not  create  any  liabil- 
ity at  the  time  they  (are)  executed,  except  a  contingent 
future  liability'."   Citing  DOLAND  v.  CLARK,  supra,  and 
MoBEAN  v.  FRESNO,  supra. 

I  am,  therefore,  of  the  opinion  that  for  the  reasons  above 
stated,  the  City  or  its  Public  Utilities  Commission  can  enter  into 
a  valid  lease  with  the  Pacifio  Gas  and  Electric  Company  for  the  use 
of  its  distribution  facilities  without  any  violations  of  the  pro- 
visions of  the  Constitution  of  the  State  of  California. 

Appreciating  the  opportunity  of  presenting  these  author- 
ities to  you,  I  am 

Very  sincerely, 


cM  ATTdWBff  6F  saN  SRaMISc'o' 
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July  20,  1940. 


SUBJECT:   Taxation  of  J.iry  Pees  Placed 
on  Deposit  with  County  Clerk. 


Dear  Sir: 

This  office  Is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST . 


In  Galley v.  MaoVine,  Superior  Court  No.  190733,  the 
sum  of  forty  dollars  (^40.00)  was  placed  on  deposit  with  the 
County  Clerk  on  August  14,  1928,  as  and  for  jury  fees,  by 
Frank  I.  Barrett,  an  attorney.   -he  case  lias  now  been  dis- 
missed.  During  the  pendency  of  the  action  these  jury  fees 
have  been  assessed  and  taxed  to  the  City  and  County  Treasurer 
at  the  regular  city  and  county  rate.   The  treasurer  listed 
and  presented  them  during  each  year  to  the  Assessor  for  tax 
purposes.    -.   arret t  claims  that  he  is  entitled  to  the  re- 
turn of  the  full  sum  of  *>40.00. 

Please  advise  this  office  with  regard  to  whether  the 
City  and  County  of  San  Fran Cisco  was  justified  in  having  de- 
ducted from  the  deposited  Jury  fees  the  various  annual  taxes. 


opinion . 

An  examination  of  the  facts  In  the  instant  situation 
indicates  that  the  jury  fees  wore  regularly  and  duly  deposited 
with  the  County  Clerk,  who,  in  due  course,  deposited  them  in 
the  office  of  the  Treasurer  of  the  City  and  County.   Thus,  it 
is  apparent  that  from  the  moment  that  the  money  was  deposited 
in  the  office  of  the  Treasurer,  it  was  owing  to  sorao  person  or 
other  entity.   Therefore,  the  money  deposited  was  established 
as  a  solvent  credit,  since  the  depositor  of  the  money  at  all 
times  had  the  power  to  withdraw  it. 

curing  the  entire  period  since  August  14,  1928,  Sec- 
tion 3627a  of  the  Political  Code  has  provided  for  a  tax  rate 
on  solvent  credits  less  than  the  usual  City  and  County  rate. 

It  appears, the re fore, that  this  money  was  taxable  dur- 
ing the  twelve  years  of  Its  deposit  at  the  solvent  credit  state 
rate  and  not  at  the  city  and  county  rate. 


. 


#•. 


I  am  not  unraiiidful  of  the  provisions  of  Section  5647 
of  the  Political  code  wnich  provide  that  money  and  property 
in  litigation  in  possession  of  a  county  treasurer,  of  a 
court,  county  clerk,  or  receiver,  must  he  assessed  to  such 
treasurer,  clerk,  or  receiver,  and  the  taxes  paid  thereon 
under  the  direction  of  the  court.    I  am  convinced  that  Sec- 
tion 3647  of  the  Political  Code  does  not  apply  here,  since 
Jury  fees  are  not  money  in  litigation.   Such  fees  are 
moneys  used  to  conduct  litigation. 

It  is,  therefore,  my  opinion  that  the  depositor  of  the 
money  in  this  instance  should  have  it  returned  to  him,  less 
an  annual  deduction  amounting  to  tne  solvent  credits  rate. 


Respect iully  submitted, 
JMO.    J.    O'TOv 


City  Attorney. 


CONTHOLi 


#». 


• 


.•1 


. 


3178 
July  24,  1940. 


SUBJECT :   Board  of  Supervisors  has  Sols  night 
to  Fix  and  Establish  Wages  and 
Salariss  of  Municipal  Employees* 

bear  Sir: 

This  ofiics  is  in  rsosipt  of  your  request  lor  an  opinion 
as  follows: 

"Enclosed  herewith  you  will  find  copy  of  a 
communication,  dated  July  12,  1940,  which  1  re- 
ceived from  the  Municipal  Conference  Committee, 
together  with  a  copy  of  their  schedule  of  rates 
considered  as  in  excess  of  'Prevailing.' 

.e  final  sentence  in  the  first  paragraph 
of  this  communication  challenges  the  rates  being 
paid  to  the  individuals  involve*!  as  ceing  illegal. 
May  1  have  your  opinion  on  the  following  points: 

wl.   Are  the  rates  established  by  the 
partial  salary  standardisation 
ordinance  le^al  rates? 

"2,   Are  the  rates  i'i     or  the  referred- 
to  classes  in  the  1940-41  udget  and 
annual  salary  ordinance  legal  rt' tea? 

"S.        In  view  oi    t.;i*  notice   enoul<i   1  with- 
hold  or   release   tn»  warrants    cnallf u^ed 
by  this   comnranicationVn 

-  OPINIOM   - 

In  your  letter  you  are  asking  my  opinion,  first A   whether 
or  not  partial  standardisation  is  le^al;   secondly,  are  the  rates 
fixed  for  certain  classes  in  the  1940-41  oudget  and  annual  salary 
ordinance  legal;  and,  lastly,  whether  you  should  wjthholo  or  re- 
lease warrants  based  thereon. 

- ne  City  Attorney  has  hereto! ore,  and  particularly  on 
February  8,  1937,  advised  the  Civil  Service  Commission  that  par- 
tial standardization  is  legal.    Again,  in  an  opinion  dated  June 
17,  1958,  reference  is  made  to  that  opinion  of  tine  City  Attorney 
and  conflmed.   An  opinion  of  the  City  attorney  of  March  1,  1940, 
again  upheld  the  right  of  partial  standardization,  and  this  office 
is  of  the  same  opinion  as  rendered  on  the  dates  mentioned. 


flu 

Section  141  of  the  Charter  provides,  in  substance,  that 
the  Civil  Service  Commission  shall  be  the  employment  and  per- 
sonnel department  of  the  City  and  County;  that  the  Civil  Ser- 
vice Commission  shall  classify,  and  from  time  to  time  may  re- 
classify, in  accordance  with  duties  and  responsibilities  of 
the  employment  and  training  and  experience  required,  ull  places 
of  employment  in  the  departments  and  offices  of  the  City  and 
County  not  specifically  exempted  by  the  Charter  from  the  civil 
service  provisions  thereof. 

Section  150  of  the  Charter  also  provides,  in  substance, 
that  all  personal  services  shall  be  paid  by  warrants  approved 
by  the  head  of  the  department  or  office  employing  such  service; 
that  the  claims,  bills  or  payrolls  for  salaries,  wages  or  com- 
pensation shall  £,e  transmitted  to  the  Civil  Service  Commission 
before  presentation  to  the  Controller j   that  the  secretary  of 
the  said  Commission  shall  examine  and  approve  such  payrolls  and 
transmit  the  same  to  the  Controller;   that  the  Controller  shall 
not  approve  anb  the  treasurer  shall  not  pay  any  claim  for  per- 
sonal services  unless  the  same  shall  have  been  approved  by  the 
said  secretary  of  the  Civil  Service  Commission  . 

Section  161  of  the  Charter  provides,  in  substance,  that 
the  oard  of  Supervisors  shall  have  power  and  it  shall  be  its 
duty  to  fix  by  ordinance  from  time  to  time  all  salaries,  wages 
and  compensations  of  every  kind  "and  nature,  with  certain  ex- 
ceptions, and  tiiat  in  the  fixing  of  schedules  the  joard  of 
Supervisors  shall  first  secure  from  the  Civil  Service  Commission 
a  schedule  of  compensations  to  be  proposed,  ba.sed  upon  the  classi« 
floation  as  provided  in  Section  141;   that  such  compensations 
shall  not  be  higher  than  prevailing  rates  for  like  service  and 
working  conditions  in  private  employment  or  in  other  comparable 
governmental  organizations  in  this  state;   and  that  the  Board  of 
Supervisors  may  approve,  amend  or  reject  the  schedule  of  com- 
pensations proposed  by  the  Civil  Service  Commission;  provided 
that  before  the  adoption  of  any  such  schedule  of  compensations 
the  matter  must  first  be  referred  to  the  Civil  Service  Commis- 
sion for-  report.        oard  of  Supervisors,  pursuant  to  this 
provision  of  the  Charter,  did  on  Kerch  25,  1940,  adopt  salary 
stanuardisation  schedules  for  certain  per  diem  employees  of  the 
city  and  county* 

1  understand  that  certain  protests  have  now  bsen  made  by 
an  organisation  known  <*s  the  Municipal  Conference  Committee  as 
to  the  payment  of  certain  wages  est      ed  in  the  said  salary 
standardisation  ordinance  as  Vein  above  the  prevailing  rate, 
but  I  call  your  attention  to  the  fact  that,  while  the  oard  of 
Supervisors  should  pay  heed  to  any  protests  filed,  suoh  board 
should  not  be  governed  by  the  findings  of  any  out  si.. a  body  or 
Lttee,  and  that  the  oard  of  Supervisors  under  Section  151 


. 


x,r 


of  the  Charter  la  the  sole  fact-finding  body  of  the  prevailing 
rate  of  wage  question,  ami  that  the  i.oard  of  Supervisors,  once 
having  acted  upon  auoh  schedules  of  compensations,  after  reason- 
able hearing,  the  said  ordinance  adopted  by  the  tioard  of  Super- 
visors becomes  binding  upon  both  the  Civil  service  Commission 
and  the  Controller. 

Section  73  of  the  Charter  provides  that  the  number  and  rates 
of  compensation  for  all  positions  continued  or  created  by  the 
Supervisors  in  adopting  each  annual  budget,  and  each  annual  or 
supplemental  appropriation  ordinance,  shall  be  established  and 
enumerated  in  an  ordinance  continuing  and  creating  positions  in 
city  and  county  departments  a,      mas,  and  after  its  adoption 
by  the  ooard  of  Supervisors  after  hearing  '  ie 

legal  ^aeia  for-  che  ok  uy  the  Civil  Service  Coaaai  ail  on  or'The 
Controller  as     ie  legality  of  the  creation  of  any  position 
In  the"  city  and  county  service  and  the  rate  of  compensation"  fixed 
"Trefor**^" 


I  understand  that  the  board  of  fnpervisors  has  received  the 
reoommendation  of  the  Civil  Service  Commission  aa  to  the  aalariea 
in  question  and  that  the  board  held  due  hearings  thereon  anl  duly 
and  regularly  adopted  the  said  salary  schedules  after  hearings. 
We  must  presume,  therefore,  that  the  board  considered  all  protests 
and  particularly  those  made  by  the  Municipal  Conference  Committee. 

ere fore,  it  appears  that  the  .oard  of  Supervisors  ia  the 
sole  wage  fixing  body  and  that  aaid  Joard  has  legally  adopted  cer- 
tain standardisation  schedules  of  per  diem  employees,  and  has  adopt- 
ed an  annual  salary  ordinance  fixing  these  salary  schedules  as  the 
compensations  for  these  per  diem  employees  and  has  likewise  adopted 
an  appropriation  ordinance  providing  funds  for  payment  of  these  com- 
pensations.  You  are  advised  that  the  compensations  so  fixed  are 
binding  upon  the  Civil  Service  Commission  and  the  Controllo  . 

In  view  of  the ee  provisions  of  the  Charter,  you  are  advised i 

1st :   That  the  rates  eatt     ed  by  the  partial  salary 
standardisation  ordinance  are  lefalj 

2ndt   ihat  the  rates  fixed  in  the  1940-41  budget  and  annual 
aalary  ordinance  are  legal; 

3rd:     ~l  the  warrants  (though  challenged  by  the  Municipal 
Conference  Committee)  do  conform  in  every  reepeot  to  the  rates  of 
pay  legally  estauliahed  bj  t  e  partial  atundardieatlon  ordinance 
and  the  1940-41  annual  salary  ordinance  and  should,  therefore,  be 
releaaed • 

Respectfully  submitted, 
Controller.  City  Attorney. 


TJliH 


b:i.:- 


3179 
July  25,  1940. 


SUBJECT:   Non-Civil  Service  Emergency  Appointments 
in  Excess  of  Ninety  Days  in  one  Fiscal 
Year. 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  upon  the  following  facts: 

You  state  that  the  Director  of  the  Department  of  Pub- 
lic Health,  during  the  fiscal  year  1959-40,  appointed  two  regis- 
tered nurses  at  the  San  Francisco  Hospital  as  non-civil  service 
emergency  employees,  pursuant  to  the  provisions  of  Section  149 
of  the  Charter;   that  one  nurse  was  permitted  to  work  103  days 
during  said  fiscal  year  by  the  Department,  and  the  other  108 
days,  although  the  Charter  specifically  provides  that  no  such 
emergenoy  appointee  may  receive  compensation  in  excess  of  ninety 
days  in  any  fiscal  year.    You  state  that  payroll  warrants  were 
prepared  and  approved  only  on  the  basis  of  90  days  work,  and  now 
action  is  threatened  by  the  employees  to  receive  pay  for  the  re- 
maining days  worked  and  for  which  no  compensation  was  paid. 

You  ask:  "We  are  further  at  a  loss  as  to  what  further 
action  we  should  take,  if  any.   May  we  be  advised  as  soon  as 
possible?" 


ti 


OPINION. 

Section  149  of  the  Charter  provides  in  part  as  follows: 

"When  no  list  of  eligibles  is  avail- 
able for  a  position  in  the  class  requisi- 
tioned by  the  appointing  officer,  the  com- 
mission may  certify  for  civil  service  tem- 
porary appointment  an  eligible  from  another 
list  deemed  by  the  commission  to  be  suit- 
able to  temporarily  provide  the  service  de- 
sired;  or  may  authorize  the  appointing  offi- 
cer to  make  a  non-civil  service  emergency  ap- 
pointment tlfi  reto  for  a  period  not  exceeding 
ninety  days  and  only  until  a  regular  appoint- 
ment under  the  provisions  of  this  Charter  can 
be  made.  *  #  *  No  person  shall  be  compensated 
under  any  non-civil  service  emergency  appoint- 
ment or  appointments  as  authorized  under  the 
provisions  of  this  paragraph  for  a  period  ex- 
ceeding ninety  days  in  any  fiscal  year  and  no' 
claim  or  warrant  therefor  shall  be  approved, 
allowed  or  paid  for  any  compensation  in  excess 
of  such  ninety  days." 


#2. 


This  charter  provision  very  clearly  provides  that  no  per- 
son shall  be  compensated  under  any  non- civil  service  emergency 
appointment  for  a  period  in  excess  of  ninety  days  in  any  fiscal 
year.   Hence,  for  any  days  In  excess  of  ninety  worked  by  the 
nurses  in  question  during  the  fiscal  year  1959-40,  the  city 
cannot  be  held  liable  for  this  compensation.   On  the  subject 
matter  of  compensation  to  be  paid  to  municipal  employees,  whose 
compensation  is  paid  by  the  city  and  county,  the  provisions  of 
our  charter  (and  action  taken  pursuant  to  powers  provided  for 
therein)  are  supreme.   Article  XI,  Sections  6  and  8-1/2  of 
the  Constitution  of  the  State  of  California. 

You  are  therefore  advised  that  in  so  far  as  the  city  is 
concerned,  under  Section  154  of  the  Charter,  it  has  no  liabil- 
ity to  these  employees  beyond  the  payment  of  their  salaries  for 
ninety  days  (which  apparently  has  been  done),  no  matter  how 
many  days  they  may  have  worked  in  excess  thereof.   There  is 
hence  no  further  action  that  the  city  should  or  can  take. 

Respectfully  submitted, 

JN0.J.0»TOl 


City  Attorney. 


bepartment  of  Publio  Health, 


3180 


J  ly    25,   1940. 


SUBJECT:    Re  Bmergenoy  Ordinance  Amending  1959-1940 
Salary  Ordinance   defining   Regular  Day's 
Work  and  Providing  for  Overtime  Pay  for 
Overtime  Work* 

Oentlemen: 

This  will  acknowledge  receipt  of  vour  requeet  for  an 
opinion  at  to  whether  the  emergency  ordlnanca  amending  the 
1939-40  Annual  Salary  Ordinance,  providing  for  overtime  pay 
for  overtime  work  by  employee  whoee  compensation   is  fixed  en  a 
per  diem  basis, is  sufficient  authority  for  the  secretary  of  the 
Civil  Service  Commission  to  approve  payrolls  for  overtime  work 
performed  prior  to  the  enactment  of  this  amendment. 

•  OPINION   - 

The  amendment  to  the  Salary  Ordinance  provides  in  part 
as  follows i 


"Seotlon  1.   Ordinance  Ko.  186,  commonly  sailed 
alary  Ordinance  for  the  Flaeal  Year  1939- 
1940,  is  hereby  amended  by  addion  Section  2.1  there- 
to, to  provide  overtime  and  holiday  compensation  for 
the  fiscal  year  1939-40,  reading  as  follows  I 

"Section  £.1.   The  wages  specified  on  a  per  diem 
ttsia  in  this  ordinance  for  the  respective  employments 
included  herein  are  for  eight  hours1  work  per  dsy  on 
Monday,  Tuesday,  Wednesday,  Thursday  and  i riday.  '.  op 
purposes  of  this  Ordinance,  the  said  work  schedule 
shall  be  oonsidsrsd  ss  regular  work  time. 

e  •  ♦  e  *  e 

"Overtime  work  for  employees  engaged  in  operations 
or  occupations  set  forth  in  this  section  whose  compen- 
sation is  fixed  in  this  ordinance  on  a  per  diem  basis 
shall  be  compensated  as  sst  forth  in  this  section  for 
such  overtime,  subject  to  the  provisions  of  this  sec- 
tion.  ■  " 


a  reading  of  this  amendment  to  the  Salary  ordi- 
nance four  facts  are  evident  therefrom;  (1)  that  it  is  Halted 
in  its  application  to  employees  paid  on  s  per  diem  basis; 
(2)  that  the  per  diem  rate  of  pay  as  then  established  remained 
unaffected}  (5)  that  a  "regular  work  time"  la  defined  as  well 
aa  "overtime"  and  provision  wade  for  payment  of  "overtime"  work; 


-  -yt  -fefc 


and  (4)  that  the  amendment  clearly  Indicated  It  had  reference 
to  the  whole  of  the  fiscal  year  1939-40  wherein  It  stated 

"to  provide  overtime  and  holiday  compensation 
for  the  fiscal  year  1939-40  #  *" 

It  will  he  observed  that  this  aiuentLiient  to  the  Salary 
Ordinance  was  passed  as  an  Emergency  Measure  by  the  Board  of 
Supervisors  and  became  effective  on  June  22,  1940,  or  some 
eight  days  before  the  close  of  the  fiscal  year.   Unless  this 
amendment  is  effective  for  the  fiscal  year  1939-40,  as  provided 
by  its  very  terms  as  passed  by  the  Board  of  Supervisors  (and 
not  just  eight  days  thereof),  it  is  a  meaningless  act  upon 
their  part.   This  we  cannot  assume  it  to  be;  nor  in  the 
light  of  the  four  points  herein  enumerated  as  covered  by  the 
amendment  can  we  find  any  objection  to  such  an  interpretation. 

Retrospective  effect  may  be  given  to  an  ordinance 
Just  so  as  it  does  not  deprive  one  of  a  vested  rirjht  or  im- 
pair tho  obligation  of  a  contract.   As  was  said  by  our  Supreme 
Court  in  the  case  of  County  of  3an  Bernardino  vs.  £tate  Indus- 
trlal  Accident  Commission,  21?  Cal.  6l8: 

//  "The  same  factors  determine  the  question 

of  constitutionality.   Assuming  that  the  sta- 
tute, as  above  interpreted,  may  be  called  a 
retrospective  law  because  it  applies  to  a  situ- 
ation which  took  place  before  its  enactment, 
this  by  no  means  leads  to  the  conclusion  that 
its  application  violates  the  Constitution. 
Invalid  retrospective  legislation  falls  into 
threo  classes:  Kx  post  facto  laws,  or  retrospec- 
tive criminal  statutes;  laws  impairing  the  Ob- 
ligation of  contract;  and  laws  which  deprive  a 
person  of  a  vested  right,  see  Los  Angeles  v. 
Oliver,  102  cal.  App.  299,  283  P."  298.   it  Is 
obvious  that  no  oontract  obligation  would  be 
impaired  by  the  construction  herein  placed  upon 
the  statute,  and  the  only  remaining  question  is 
whether  a  vested  right  has  been  curtailed  or  de- 
stroyed, In  violation  of  the  constitutional  guar- 
anty of  due  process  of  law.   Here  it  is  also 
obvious  that  the  constitutional  inhibition  does 
not  apply." 

And  in  the  case  of  A— liM  l%ttfc—  W»  s.  Co.  v.  Johnson, 
31  C.  A.  (2)  606,  613,  the  court  said: 

aA  retrospective  law  is  one  which  affects 
rights,  obligations,  acts,  transactions  and  con- 
ditions which  are  performed  or  exist  prior  to 
the  adoption  of  the  statute.  The  terms  'retro- 
spective* and  'retroactive'  are  interchangeable. 


- 


(City  of  Los  Angela*  v«  Oliver,  102  Col.  App. 
295/305  {M  So.  256);  5  Cal.  Jar.  747, sec. 
142;  12  C.  J,  1084,  sec.  770.)  Constitu- 
tions in  son©  Jurisdictions  prohibit  the  enact- 
ment of  retrospective  laws.      , her  the  federal 
Constitution  nor  the  Constitution  of  California 

frohlbit  the  enactment  of  retrospective  laws. 
5  Col.  Jur.  747,  sec.  142.1   In  California  a 
statute  is  not  invalid  merely  because  it  Is  in- 
tended.  'to  operate  retrospectively.  It  ioay,  how- 
ever,  be  invalid  if  it  deprives  one  of  vested 
rights  which  are  bound  to  be  respected  or  pro- 
tected by  the  state,  or  if  it  impairs  t;ie  obli- 
Stlons  of  a  contract.   (5  Cal.  Jur.  748,  See* 
3).° 

Thero  appears  to  be  no  invalidity  to  the  amendment 
concerned  when  ;:iven  effect  retrospectively,  as  it  was 
intended  to  be.      i  are  therefore  advised  that  there  is 
sufficient  authority  for  approval  of  the  payrolls  for  over- 
time work  any  tiae  during  the  fiscal  year  1939-40  by  the 
per  diem  aen"  referred  to  in  the  amendment . 


Respectively  submitted, 


■  «jf  AwH/i  iioy  • 


Civil  Service  Comulssion. 


July  26,  1940. 


SUBJECT:   Can  Appointing  Of  floor  Refuse  to 
Appoint  a  Person  Certified  by 
the  Civil  Service  Commission? 


Gentlemen : 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  as  follows : 

"We  are  in  receipt  of  a  letter  from  the 
Director  of  Welfare  in  which  he  advises  us 
that  he  will  refuse  to  accept  for  appoint- 
ment any  person  who  refused  to  t  estify  be- 
fore the  reoent  legislative  committee  head- 
ed by  Mr,  Yorty.  A  copy  of  his  letter  is 
enclosed  herewith. 

"The  Commission  desires  your  advices 
as  to  whether  any  appointing  officer  has  the 
authority  to  refuse  to  appoint  a  person  cer- 
tified for  appointment  by  the  Civil  Service 
Commission  In  accordance  with  charter  provi- 
sions. 

"in  this  connection,  may  we  call  your  at- 
tention to  the  fact  that  under  the  charter  of 
this  city  and  county  permanent  appointments 
are  on  probation  lor  a  period  of  six  months, 
during  which  time  the  appointing  officer  may 
terminate  the  appointment  for  any  reason  what- 
soever, and  the  probationary  appointee  does 
not  have  the  riyj-it  Of  appeal  to  the  Civil 
Service  Commission  Tor   review  of  the  action 
of  the  appointing  officer  In  terminating  the 
appointment •" 

Reference  In  the  letter  from  the  ireotor  of  Public 
v elf are  is  particularly  made  to  Chapter  45  of  the  statutes  of 
1940  of  the  State  of  California,  which  reads  as  follows t 

"The  Kellef  Administrator  shall  refuse  any 
further  employment  in  the  administration 
of  this  appropriation  and  shall  pay  no  fur- 
or compensation  from  this  appropriation 
to  any  officer  or  employee  of  the  state  Ke- 
llef Administration,  (1)  who  refuses  to 
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"appeur,  to  testify  or  to  answer  the  questions 
of  any  legislative  committee,  or  (li)  who  has 
heretofore  refused  to  appear,  to  testify  or  to 
answer  tne  questions  of  any  legislative  com- 
mittee. The  refusal  shall  be  certified  to  the 
Relief  Administrator  by  the  legislative  commit- 
tee before  which  he  refused  to  appear,  to  tes- 
tify or  to  answer •" 

opinion. 

At  the  outset,  it  should  be  made  clear  that  the  statu- 
tory restrictions  upon  the  employment  of  social  service  workers 
by  the  State  Relief  Administration,  as  referred  to  in  Mr.  Mc- 
Laughlin's letter  to  the  Civil  Service  Commission,  are  not  ap- 
plicable to  the  City  and  County  of  San  Francisco.   San  Francisco 
operates  under  a  charter,  and  the  Constitution  of  the  State  of 
California  grants  plenary  power  to  chartered  municipalities  to 
provide  f or^  t)m  method  and  manner  of  making  appointments  and  the 
qualifications  of  appointees  to  municipal  positions. 

Article  XI,  section  6-1/2  of  the  Constitution  provides 
in  part : 

"It  shall  be  competent  in  any  charter  .  .  •  for 
any  city  or  consolidated  city  and  county,  and 
plenary  authority  is  hereby  granted,  subject 
only  to  the  restrictions  of  this  article,  to  pro- 
vide therein  or  by  amendment  thereto  the  manner 
in  whioh,  the  method  by  which,  the  times  at  which, 
and  the  terms  for  whish  the  several  county  and 
municipal  officers  aud  employees  whose  compensa- 
tion is  paid  by  suoh  city  and  oounty  .  .  .  shall 

n>   appointed  .  •  .  and  for  the  number  of  deputies, 
clerks  and  other  employees  that  eaoh  shall  have, 
and  for  the  compensation,  method  of  appointment, 
qi  all  float  Ions,  tenure  of  office  and  removal  of 


part: 


such  deputies,  clerks  and  other  employees.' 

Article  XI,  section  6  of  the  Constitution  provides  in 


"Cities  sad  towns  hereafter  organised  under  char- 
ter framed  and  adopted  by  authority  of  this  Con- 
stitution are  hereby  empowered  ...  to  ma:  e  and 
enforoe  all  laws  and  regulations  in  respect  to 
municipal  affairs,  subject  only  to  the  restric- 
tions and  limitations  provided  in  their  several 
charters." 
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The  subject  matter  of  appointment  of  persona  end  their  qual- 
ifications to  fill  municipal  positions  from  civil  service  lists 
la,  of  course,  a  municipal  matter,  and  one  over  which  full  plenary 
authority  has  been  delegated  to  the  City  and  County  of  San  Fran- 
cisco, and  amply  provided  for  in  its  charter.   We  must, therefore, 
look  to  the  civil  service  provisions  of  our  charter  only  for  the 
answer  to  the  query  herein  presented. 

The  sections  of  our  charter  herein  concerned  are  141,  142  and 
148,  which  provide  in  part  as  follows: 

"Section  141.   The  civil  service  commission  shall  be 
the  employment  and  personnel  department  of  the  city 
and  county  and  sliall  determine  appointments  on  the 
basis  of  merit  and  fitness,  as  shown  by  appropriate 
tesi>8  •  *  • 

Ion  142,   All  positions  in  all  departments  and 
offices  of  t:,e  city  and  oounty  •  .  .  where  the  com- 
pensation is  paid  by  the  city  and  county  •  .  •  shall 
be  filled  from  lists  of  eliglbles  prepared  by  the 
civil  service  commission,  excepting  •  •  •  (exceptions 
not  here  involved)." 

"Section  148,   whenever  a  position  controlled  by  the 
civil  service  provisions  of  this  charter  is  to  be 
filled,  the  appointing  officer  shall  make  a  requisi- 
tion to  ^he  olvll  service  commission  f or  &  person  to 
Till  It.  "Thereupon,  the  commission  shall  certify  To 
the  appointing  officer  the  name  and*  address  ot   the 
person  standing  highest  on  the  list  of  eliglbles  for 
such  position." 

If  it  Is  the  duty  of  the  Civil  Service  Commission  to  deter- 
mine appointments  (sec.  141),  to  fill  positions  from  lists  of 
eliglbles  (sec.  142),  and  to  certify  persons  standing  highest  on 
the  eligible  lists  (sec.  148),  this  would  all  be  meaningless  if 
the  appointing  officer  could  at  his  discretion  refuse  to  appoint 
a  person  so  properly  certified  by  the  Civil  "ervlce  Commission 
in  accordance  with  the  Charter,  -  clearly,  an  appointing  officer 
has  no  such  authority. 

You  are  therefore  advised  that  an  appointing  officer  has  no 
authority  to  refuse  to  appoint  a  person  certified  for  appointment 
by  the  Civil  Service  Commission  in  accordance  with  Charter  provi- 
sions. 

Respeotfully  submitted, 

JMO.J.OjTO^ 

City  Attorney. 
VIL  SMKVICR   COMMISSION. 


. 
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July  26,  1940. 


SUBJECT;  Traffic  Regulation  In  Golden  Gate 
Park* 

Gentlemen  t 

In  answer  to  your  recent  Inquiry  concerning  the  right  of 
the  Board  of  Park  Consul  ssioners  to  establish  the  rate  of  apeed  and 
to  make  other  traffic  regulations  governing  vehicles  traveling  through 
Golden  Gate  Park,  you  will  please  be  advised: 

OPINION 

Section  511  of  the  California  Vehicle  Code  (amended  by 
Chapter  G58,  Statutes  of  19S9)  provides  as  follows: 

"The  speed  of  any  vehicle  upon  a  highway  not 
in  excess  of  the  limits  specified  in  this  section  is 
lawful  unless  clearly  proved  to  be  in  violation  of 
the  basic  rule  declared  in  section  510  hereof. 

"The  speed  of  any  vehicle  upon  a  highway  in 
excess  of  any  of  the  limits  specified  in  this  section 
is  prima  facie  unlawful  unless  the  defendant  estab- 
lishes by  competent  evidence  that  any  said  speed  in 
excess  of  said  limits  did  not  constitute  a  violation 
of  the  basis  rule  declared  in  section  510  hereof  at 
the  time,  place  and  under  the  conditions  then  exist- 
ing. 

"The  prlna  facie  limits  referred  to  above  are 
as  follows:  *  *  <*  « 

(b)  Twenty- five  miles  per  hour: 

(4)  Upon  that  portion  of  any  highway 
within  or  bordering  upon  any  public  park  which 
passes  through  or  borders  upon  any  publio  play- 
ground or  passes  any  building  or  other  place 
of  public  assemblage  when  signs  giving  notice 
of  the  speed  li  its  have  been  erected.  The 
authority  having  Jurisdiction  over  the  Mghway 
may  erect  such  signs  whenever  considered  necess- 
ary to  the  protection  of  life  or  property." 

The  basic  rule  referred  to  being  Section  510  of  the  Vehicle 
Code,  to-wit: 


'. 


D  person  shall  drive  a  vehicle  upon  a  highway 
at  a  speed  greater  than  is  reasonable  or  prudent  having 
due  regard  for  the  traffic  on,  and  the  surface  and  width 
of  the  highway,  and  in  no  event  at  a  speed  which  endang- 
ers the  safety  of  persons  or  property." 

The  authority  having  Jurisdiction  to  erect  the  signs  referred 
to  in  the  aforementioned  Section  510  is  with  your  Board.  Our  charter. 
Section  40  thereof,  provides t 

"The  park  department  shall  be  under  the  manage- 
ment of  a  park  commission.  *  *  *  <*" 

Section  41  providing: 

"The  commissioners  shall  have  the  complete  and 
exclusive  control,  management,  and  direction  of  the 
parks,  squares,  avenues,  grounds  and  recreation  canters, 
now  or  hereafter  placed  under  charge  of  the  commission, 
including  exclusive  right  to  erect  and  to  superintend 
the  erection  of  buildings  and  structures  thereon,  ex- 
cept as  in  this  charter  otherwise  provided." 

It  is  to  be  observed  that  a  "highway"  is  a  way  or  place  of 
whatever  nature,  publicly  maintained  and  open  to  the  use  of  the  public 
for  purposes  of  vehicular  travel.  (Section  81,  Vehiole  Code) 

Under  the  decision  in  U  PARTE  DANIELS,  183  Cal.  656,  the 
court  held  that  "the  regulation  of  traffic  upon  the  streets  of  a  city 
is  not  one  of  those  municipal  affairs  in  which  by  the  Constitution 
chartered  cities  are  given  a  power  superior  to  that  of  the  state  legis- 
lature, but  that  such  power  Is  subject  to  the  general  laws  of  the 
state,  and  ordinances  inconsistent  therewith  are  invalid." 

We  have  no  local  ordinances  regulating  the  speed  or  provid- 
ing for  traffic  regulation  respecting  vehicles  in  Golden  Gate  Park. 
Consequently,  no  inconsistencies  exist,  and  it  is  my  opinion  that  the 
provisions  of  the  Vehicle  Code,  as  herein  quoted,  govern. 

In  IN  RB  KURPIIY,  190  Cal*  286,  the  court  heldi 

"*  «  *  *  that  whenever  the  State  of  California 
a—   fit  to  adopt  a  general  scheme  for  the  regulation 
and  control  of  motor  vehicles  upon  the  public  highways 
of  the  state,  the  entire  control  over  wljatever  phases 
of  the  subject  are  oovered  by  state  legislation  oeases 
insofar  as  municipal  or  local  legislation  is  concerned." 
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This  decision  was  affimod  by  the  Supreme  Court  In  the  oaae 
of  MOREL  v.  RAILROAD  COM!,,  (decided  in  1930),  and  cited  in  11  Cal. 
480,  600. 

You  will  further  note  that  Section  40  of  the  Charter  de- 
prives the  Park  Commission  of  ordinance  iaaking  powers  which  it  exor- 
cised under  the  old  charter  and  therefore  if  any  ordinance  is  to  be 
adopted  it  would  have  to  be  adopted  by  the  Board  of  Supervisors* 

Sucamrising  the  foregoing,  you  will  please  be  advised  that 
the  California  Motor  Vehicle  Code  establishes  the  speed  of  veliicle 
traffic  in  Golden  Gate  Park,  and  there  is  vested  in  your  C carnal ssion 
the  authority  to  erect  such  signs  as  your  Commission  considers  necess- 
ary for  the  protection  of  life  or  property* 

Respectfully  submitted, 


CITY  ATTORHBY 
Board  of  Park  Cowoiissioneru 
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July  26,  1940, 


SU  JECT:  Applicability  of  Sick  Leave  Allowance 
to  person  committed  as  "Insane"  or  as 
an  "Intemperate  Person." 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows : 

"Under  date  of  April  16,  1940,  you  rendered  an 
opinion  on  the  subject  of  "Accumulative  Sick 
Leave"  wherein  you  advised  this  office  that 
employees  are  entitled  to  accumulation  of  sick 
leave  for  the  entire  period  of  their  employ- 
ment. 

"In  order  to  permit  the  clearance  of  certain  mat- 
ters now  held  in  abeyance,  your  opinion  is  de- 
sired with  respect  to  the  following  points: 

"1.    Is  an  employee  who  has  been  committed 
to  a  State  Institution  for  the  Insane 
(Agnews)  entitled  to  sick  leave  with 
pay  under  the  provisions  of  Ordinance 
No.  4.0521. 

"2.    Is  an  employee  who  has  been  committed 
to  a  State  Institution  as  an  "intem- 
perate person1  entitled  to  sick  leave 
with  pay  under  the  provisions  of 
Ordinance  No.  4.0521." 


OPINION. 

Pursuant  to  the  provision  contained  in  Section  153 
of  the  Charter,  the  Civil  Service  Commission  adopted  "Rule  32" 
providing  for  "sick  leaves  and  disability  leaves,  with  pay", 
which  rule  was  regularly  approved  by  ordinance  of  the  . oard  of 
Supervisors,  and  is  now  incorporated  in  Sections  301  and  302, 
Artiole  4,  Part  I,  of  the  San  Francisco  Municipal  Code. 

Sections  1,  2  and  8,  in  part,  provide  as  follows: 

"Section  1.  RJIKEMENT.   The  officers 

and  employees  oj  the  City  and  County  of  San 
Francisco  shall  be  entitled  to  sick  leaves  with 
full  pay,  and  disability  leaves  in  accordance 
with  laws,  rules  and  regulations  of  the  Retire- 
ment .  oard,  subject,  however,  in  both  instances, 
to  the  provisions  of  this  rule." 
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"Section  2.     I  INITION  OF  SICK  LEAVE.   A  leave  of 
absence  granted  under  this  rule,  because  of  illness 
or  injury,  and  not  covered  by  Section  3  of  this 
rule,  shall  be  known  as  a  'sick  leave.' n 

"Section  8.  APPLICATION  FOR  SICK  LEAVE  OR  OR  DIS- 
AMLITY  LEAVE Illness  caused  by  dissipa- 
tion or  by  immoral  conduct  shall  not  be  made  the 
basis  of  any  sick  leave." 

I  take  It  that  both  of  these  inquiries  are  directed  sole- 
ly to  the  right  to  sick  leave  with  pay  during  the  time  that  any 
employee  Is  under  commitment  to  one  of  t  e  State  Institutions 
concerned. 

The  language  of  Rule  "52"  (supra)  appears  to  rather 
clearly  cover  both  of  the  problems  here  presented. 

The  second  inquiry  concerning  an  employee  committed 
to  a  State  Institution  as  an  "intemperate  person"  is  covered 
by  Section  8  (supra)  wherein  it  Is  specifically  provided  that 
"illness  caused  by  dissipation  *  *  •*  shall  not  be  made  the 
basis  of  any  sick  leave."   The  fact  that  a  commitment  is  had 
does  not  alter  the  fact  that  it  is  fundamentally  an  Incarcer- 
ation for  being  an  Inebriate  (which  illness  is  directly  caused 
by  excess  dissipation) ;  and  such  commitment  is  only  permitted 
where  there  Is  reasonable  ground  to  believe  that  the  person  In- 
volved would  be  permanently  benefited  by  the  treatment. 

The  first  Inquiry  concerning  an  employee  committed  to 
a  State  Institution  as  being  insane  is  covered  by  Section  2 
(supra),  wherein  It  is  provided  that  a  "leave  of  absence  granted 
*  *  because  of  illness  -  ■»  shall  be  known  as  a  'sick  leave.'" 
Illness  can  be  mental  as  well  as  physical.    Insanity  is  a  mani- 
festation of  a  "mental"  illness  and  as  such,  then,  is  proper 
ground  for  a  "sick  leave"  as  that  term  is  here  used. 

You  are  therefore  advised  In  response  to  your  Inquiries 
as  follows: 

(1)  An  employee  is  entitled  to  sick  leave  with  pay 
during  the  period  of  time  that  he  is  under  commitment  to  a 
State  Institution  for  the  Insane,  to  the  extent  that  he  may 
have  sick  leave  with  pay  coming  to  him. 

(2)  An  employee  is  not  entitled  to  sick  leave  with  pay 
during  the  period  of  time  that  he  is  under  commitment  to  a  State 
Hospital  as  an  "intemperate  person." 

Respectfully  submitted, 

JNO.J.O'TOOLE 


City  Attorney. 
CONTROLLER. 
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July  29,  1940. 
SUI5JECT:   State  Highway  through  Sharp  Park, 

Gentlemen: 

In  ycmr  corrsnun I  cation  of  July  19,  1940,  you  state 
that  the  Division  of  Highways  is  asking  permission  to  re- 
arrange the  State  Highway  through  Sharp  Park  in  San  Mateo 
County.   ~iou  further  state  that  the  Park  Commissioners 
have  approved  the  plans,  and  I  am  informed  that  the  Park 
Commissioners  believe  that  such  highway  would  not  be  detri- 
mental to  the  use  of  Sharp  Park  but,  in  fact,  would  be  of 
actual  benefit,  allowing  greater  ingress  and  egress  to  and 
from  said  park,  and  that  the  additional  highway  space  would 
be  very  small. 

In  view  of  the  fact  that  the  present  highway  now 
traversing  Sharp  Park  would  be  removed,  I  am  further  told 
that  the  new  highway  would  be  located  in  such  a  manner  as 
not  to  interfere  with  the  use  of  Sharp  Park  as  a  golf  course. 

I  am  informed  by  Jno.  H.  Skeggs,  District  Engineer 
of  the  State  Division  of  Highways  of  the  State  of  California, 
that  the  state  desires  a  deed  to  the  fee  of  the  land  neces- 
sary for  the  proposed  new  highway  and  would!  not  bo  satisfied 
with  mere  permission  of  the  roard  of  Park  Commissioners. 

OPINION. 


It  has  been  held  in  California  that  the  use  to  which 
a  park  may  be  put  is  not  D imited  to  any  particular  specified 
use,  but  to  use  generally  for  park  purposes,  and  the  same  de- 
cision held  that  the  use  of  a  small  part  of  a  park  as  entrance 
to  a  tunnel  for  municipal  car  lines  did  not  impair  the  useful- 
ness of  the  park  and  was  not  inconsistent  with  the  purposes  for 
which  said  park  was  dedicated.   (Humphrey  vs.  City  and  County 
of  San  Iran  Cisco,  92  Cal.  App.  69) . 

In  Hall  vs.  Fulrchlld-Gllmoi'e-Wllton.  86  Cal  .  App.615, 
the  use  of  a  park  tor   highway  purposes  was  frowned  upon,  but 
In  that  instance  it  appears  that  66$  of  the  park  area  was  being 
used  for  highway  purposes. 

In  the  very  early  case  of  People  vs.  Park  and  Ocean 
R.  :;.  CotJ  76  Cal.  156,  an  injunction  was  honied  preventing 
the  use  of  a  portion  of  Golden  Gate  Park  for  a  street  railway, 
and  in  that  case  the  Supreme  Court  held  that  the  road  through 
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the  park  was  not  a  nuisance,  but,  on  the  contrary,  was  a 
"medium  of  ingress  and  egress  transportation  essential  to 
the  full  enjoyment  by  the  people  of  the  privileges  and 
blessings  accorded  them  in  the  oreation  and  dedication  of 
such  park." 

However,  in  view  of  the  faot  that  Sharp  Park  was 
given  to  the  City  and  County  of  San  Francisco  by  Honors  Sharp 
for  park  purposes,  and  it  has  been  held  that,  where  park  land 
is  granted  by  private  parties  for  park  purposes,  the  rule 
should  l:e  more  strict  In  interfering  with  the  use  thereof  for 
park  pur  poses  than  where  the  land  has  been  secured  throiigh 
condejonution,  our  Board  of  Supervisors  would  not  be  justi- 
fied, even  with  approval  of  the  !oard  of  Park  Commissioners, 
in  giving  the  State  of  California  a  deed  to  the  strip  of 
land  Involved;  but  for  the  protection  of  the  interests  of 
the  City  and  County  of  San  Francisco  In  Its  use  of  Sharp  Park, 
such  land  should  be  secured  by  the  state  through  condemnation 
proceedings. 

Bospectfully  submitted, 

JWO.J.O'TUOIg 


City  Attorney. 


Board  of  Park  Commissionors 
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August  1,  1940, 


SUBJECT:    Jurisdiction  over  License  granted 
by  Kocreation  Commission. 


Gentlemen: 

We  are  in  receipt  of  a  letter  from  Joseph  J. 
Phillips,  Director  of  Property,  as  follows: 

"The  attached  license  has  been  sent 
to  this  department  by  the  secretary  of 
the  Recreation  Commission  asking  that  we 
handle  the  details  in  connection  with 
the  execution  of  this  agreement. 

"We  feel  that  this  is  a  license  that 
properly  belongs  under  the  heading  of 
control  and  management  of  playgrounds  and 
1  am  asking  that  if  you  agree  with  this  as- 
sumption that  you  advise  the  Recreation  Com- 
mission, through  its  secretary,  that  such 
is  the  case." 


OPINION. 


Section  91  of  the  Charter  of  the  City  and  County 
of  San  Francisco  places  the  purchase,  sale  or  lease  of  real 
property  under  the  direction  of  the  Director  of  Property. 

Section  42  of  the  same  Charter  grants  the  right 
and  places  the  duty  upon  the  Recreation  Commission  to  direct 
all  recreational  activities  on  the  playgrounds. 

The  instrument  in  question  is  not  a  lease  but 
merely  a  license  controlling  a  oertain  phase  of  recreational 
activities. 

A  license  confers  no  right  or  estate  or  vested 
interest,  nor  does  it  constitute  a  binding  contract  between 
the  parties,  but  is  a  mere  leave  to  be  enjoyed  as  a  matter 
of  indulgence  at  the  will  of  the  party  granting  It.   This 
license  does  not  attach  to  the  real  estate  and  grants  no 
more  rifhts  to  the  San  Francisco  Football  League  than  to  any 
other  person  or  association  using  the  Recreation  Department 
facilities  with  your  permission. 
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Therefore,  you  are  advised  that  since  the 
above  mentioned  agreement  Is  a  mere  license,  and  not  a 
lease,  It  rightfully  belongs  within  the  exclusive  Juris- 
diction of  the  Recreation  Commission. 


Respectfully  submitted, 
JNO  J. 0 'TOOLE 


City  Attorney, 


RECREATION    COMMISSION. 


#11 


la. 


"It  Is  now  established  by  a  line  of  deci- 
sions of  the  courts  of  this  state  that  a  city 
which  has  availed  itself  of  the  provisions  of 
the  Constitution  as  amended  In  1914  has  full  con- 
trol over  its  municipal  affairs  unaffected  by 

eneral  lawr  on  the  same  subject-matters,  and 
that  it  has  such  control  whether  or  not  its 
charter  specifically  provides  for  the  particu- 
lar power  sourht  to  be  exercised,  so  lonr  as  the 
oower  Is  exorcised  within  the  limitations  or  re- 
strictions    *id  in  the  charter,   (Store  v. 
City  of  >ilchmond,lS4  Cal.  305  j   c rougher  v« 

oard  of  Public  Works,  205  Cal.  42G;    ifrworth 
v.  '::o:;d,  12  Csl  .  ('g'd)  140|   sank  v.   ell,  supra 7 
As  siaCed  in  In  re  Galusha,  184  "al.  6»v,  at  page 
700,  'The  question,  then,  is  not  whether  the  char- 
ter grants  the  power  to  impose  the  tax,  but  whether 
it  prohibits  the  tux  .  .»   Also  in  In  re  Nowak. 
184  Cal.  701,  704,  it  was  said:  'The  net  result 
.  •  is  that,  as  to  municipal  affairs,  the  charter, 
instead  of  being  a  grant  of  power,  is,  in  effect, 
a  limitation  of  powers,  and,  the  Imposition  of  the 
tax  for  revenue  purposes  beincr  strictly  a  municipal 
affair,  the  city  has  tho  power  to  Impose  that  tax 
unless  the  power  was  taken  from  it  by  the  charter 
itself.   (Citing  cases).' 

"The  foregoing  cites  cases  leave  no  douot 
that  such  a  charter  is  no  longer  a  grant  of  powers, 
but  is  rather  an  instrument  which  accepts  the  privi- 
ilege  granted  b.,  the  Constitution  of  complete 
autonomous  rule  with  respect  to  municipal  affairs, 
and  which  otherwise  serves  merely  to  specify  the 
limitations  and  restrictions  upon  the  exercise  of 
the  powers  so  granted  and  aocepted.   Therefore  any 
such  power  not  expressly  for. idden  may  be  exeroised 

the  municipality,  and  any  limitations  upon  its 
exercise  are  those  only  which  have  been  specified 
In  the  charter." 

It  is  apparent  from  the  case  last  cltea  that  unless 
there  be  an  Inhibition  in  our  charter  with  respect  to  a  con- 
tract, such  as  described  by  yourself,  it  would  be  valid. 

Section  88  of  the  Charter  reads  in  part  as  follows i 

"The  purchaser  of  supplies  shall  have  authority 
...  to  sell  personal  property  be  lowing  to  the 
oity  and  county  on  the  recommendation  of  a  depart- 
ment head  that  such  articles  are  unfit  for  use."  .  • 


•  ' 
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There  is  a  line  of  cases  from  the  various  appellate  juris- 
dictions of  our  sister  states  which  frown  on  contracts  which 
bind  succeeding  boards  or  succeeding  administrations  for  an  un- 
reasonable length  of  time.    While  the  decisions  do  not  pro- 
hibit a  contract  which  binds  a  succeeding  board  or  administra- 
tion, the;  hold  that  the  binding  poriod  must  be  reasonable. 
The  decisions  have  not  set  any  hard  and  fast  rule  as  to  what 
period  of  time  will  be  considered  reasonable,  and  have  held  that 
each  case  must  be)  determined  by  the  actual  circumstances  which 
surround  it.   When  we  take  into  consideration  the  purposes  for 
which  wet  gar  age  is  used,  it  would  appear  to  me  that  three 
years  would  not  be  an  unreasonable  period  of  time  during  which 
its  disposition  might  bo  provided  for. 

In  giving  consideration  to  this  opinion, do  not  confuse  it 
with  contracts  entered  into  by  the  city  which  place  a  present 
liability  on  the  city,  to  be  met  in  succeeding  years.  These 
contracts  are  prohibited  by  Section  18  of  Article  XI  of  the 
Constitution  of  California.   In  the  instant  case,  there  is  no 
obligation  to  meet  any  financial  liability  during  any  succeed- 
ing year. 

Sou  are,  therefore,  advised  that  the  City  and  County  may 
enter  into  a  sales  agreement  for  a  period  not  to  exceed  three 
years  with  respect  to  wet  garbage. 

Respectfully  submitted, 

|10.    J.    0»* 


City  Attorney. 


FURCli/ 
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August  9,  1940. 

STTBJECT:  Sale  of  Abaondoned  Automobiles 

Removed  from  City  Streets  by  Board 
of  Public  Works. 

Dear  Sir: 

This  office  is  in  receipt  of  your  letter  of  June  1,  1940, 
reading  as  follows: 

"We  are  in  receipt  of  a  letter  from  Mr.  A.  D. 
Wilder,  Director,  Department  of  Public  Works,  relative 
to  tills  department's  making  arrangements  to  remove 
abandoned  trucks  and  automobiles  from  the  city  streets* 

"It  would  appear  to  us  that  the  most  feasible 
way  to  handle  this  situation  is  to  advertise  for  bids 
in  the  same  manner  that  we  now  invite  bids  for  removing 
wet  garbage  from  the  various  city  institutions  or  for 
removing  dead  animals  from  the  city  streets* 

"Will  you  please  prepare  a  form  of  contract 
which  you  believe  would  cover  this  situation  since  it 
is  our  understanding  that  proper  clearanoe  should  be 
given  by  the  Police  Department  before  a  machine  can  be 
declared  abandoned  and  treated  as  junk,  particularly 
in  cases  where  a  machine  may  be  stolen  and  abandoned, 
or  for  some  other  reason  the  owner  is  unable  to  locate 
same* 

"As,  of  course,  you  know  even  with  junk  machines, 
it  is  necessary  ordinarily  before  we  can  dispose  of  auto- 
motive equipment,  that  the  pink  ownership  certificate  be 
cancelled  by  the  State  Motor  Vehicle  Department  at  Sacra- 
mento* Of  course,  in  the  case  of  abandoned  automobiles 
this  would  not  always  be  possible,  as  we  assume  that  the 
ownership  certificate  would  not  ordinarily  be  obtainable." 

OPINION 

It  is  my  opinion  that  title  to  tho  above  mentioned  automo- 
biles cannot  be  obtained  by  the  City  and  County  of  San  Francisco,  henoe 
cannot  be  transferred  by  it  to  a  purchaser.  The  laws  governing  the 
transfer  of  title  of  a  motor  vehicle  are  contained  in  the  Vehicle  Code 
of  the  State  of  California  and  are  quite  different  than  those  govern- 
ing other  forms  of  personal  property.  Ordinarily,  the  only  person 
who  can  transfer  such  title  is  the  one  whose  name  appears  as  the 
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registered  owner  of  the  ear,  either  by  means  of  the  registration  cer- 
tificate, or  if  that  is  lost,  then  "by  a  special  procedure  prescribed 
in  said  Code*  Sinoe  it  would  be  extremely  difficult,  if  not  impossible, 
for  the  City  and  County  to  obtain  suoh  a  transfer,  the  small  amount 
whioh  might  be  realised  from  the  s  ale  of  these  dereliot  cars  would, 
no  doubt,  not  warrant  suoh  a  procedure. 

There  are  apparently  only  three  methods  by  whioh  title  may  be 
involuntarily  transferred: 


right . 


1*  Where  the  registered  owner  has,  by  contract,  given  this 

2*  By  attachment  or  execution  arising  out  of  a  civil  suit. 

3.  By  the  enforcement  of  a  lien  against  the  vehicle* 

The  first  two  methods  are,  obviously,  not  applicable  to  the 
instant  case,  hence  apparently  the  only  possible  manner  in  whioh  the 
City  and  County  could  acquire  title  to  any  suoh  vehicle,  would  be  by 
the  last  method  mentioned*  The  City  and  County  could,  no  doubt,  obtain 
a  lien  against  the  various  abandoned  cars  under  Section  425  of  the  Ve- 
hicle Code  by  storing  them  same  place  for  "safekeeping"  and  then,  assum- 
ing that  such  oars  would  not  exceed  $25*00  in  value,  proceed  to  sell 
them  under  the  procedure  prescribed  by  Section  428*5  of  that  Code* 
This  would  be  extremely  difficult  in  most  cases,  sinoe,  under  that 
section,  both  the  legal  and  registered  owners  must  be  notified  of  the 
contemplated  sale*  In  addition  to  this,  the  person  purchasing  the  ve- 
hicle, with  the  intention  of  wrecking  It,  must  obtain  a  "Certificate 
of  Junk",  as  provided  in  Section  235  of  the  Vehicle  Code,  which  also 
requires  the  certificate  of  ownership  and  whioh  would,  in  most  oases, 
be  unobtainable* 

Another  obstacle  in  the  path  of  suoh  disposal  is  that,  where 
license  plates  have  not  been  issued  to  the  oar  within  the  calendar 
year  in  which  the  sale  takes  place,  the  vendor  must  furnish  an  affidavit 
stating  that  the  car  has  not  been  driven  within  that  year,  or  else  pay 
the  registration  fee,  plus  a  penalty  for  each  year  that  no  plates  were 
issued  to  the  oar*  Therefore,  sinoe  the  City  and  County  could  not  make 
suoh  an  affidavit,  the  payment  of  suoh  fees  would  be  a  condition  pre- 
cedent to  the  passage  of  title*  Therefore,  sinoe  a  difficult  and  com- 
plicated procedure  would  have  to  be  set  up  and  followed  with  regard  to 
each  vehicle,  and  sinoe  the  value  of  these  dereliot  hulks  is  certainly 
nominal,  apparently  it  would  not  be  profitable  for  the  City  and  County 
to  sell  them  under  the  law  as  it  now  exists*  Sinoe  these  are  state 
laws,  the  only  manner  in  whioh  they  oan  be  amended  is  by  Act  of  the 
State  Legislature* 
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In  addition  to  the  above  opinion,  this  office  rendered  an 
opinion  to  the  Chief  of  Police  on  January  21,  1931,  rolat  ive  to  the 
right  of  the  Police  Department  to  order  such  cars  removed  from  the 
streets  by  the  Board  of  Public  Works,  We  are  attaching  a  copy  of  said 
opinion  for  your  information. 


Respectfully, 


Purchaser  of  Supplies 


CITY  ATTORNEY 


CC  -  Mr.  Hester 

Dept.  of  Publio  Works 


3% 


January  21,  1931. 

SUBJECT:   The  Police  Department  has  no 

right  to  request  Board  of  Pub- 
lic Works  to  remove  abandoned 
automobiles  from  streets, with- 
out enabling  legislation. 

Dear  Sir: 

This  acknowledges  receipt  of  your  communication  of  the  twenty- 
seventh  ultimo,  together  with  the  enclosures,  requesting  an  opinion  as 
to  the  authority  of  your  department  to  have  the  Board  of  Public  Works 
remove  from  the  streets  to  the  public  dumps,  for  purposes  of  storage 
awaiting  claim  of  owners,  automobiles  abandoned  on  said  streets. 

OPINION. 

Under  the  provisions  of  Section  9,  Chapter  1,  Article  VI  of 
the  Charter,  we  find  that  - 

"The  Board  of  Public  Works  shall  have  charge, 
superintendence  and  control  under  such  circumstan- 
ces as  may  from  time  to  time  be  adopted  by  the 
Supervisors:  of  all  public  ways,  streets,  avenues, 
lanes,  alleys,  places,  courts,  roads,  highways  and 
boulevards  now  opened  or  which  may  hereafter  be 
opened  in  the  City  and  County;  of  the  manner  of  their 
use;  *  *  *  *  the  using  of  the  street  or  any  portion 
thereof  *  #  for  any  purpose  other  than  such  as  ordi- 
narily end  properly  belongs  to  the  public  from  the 
dedication  thereof  to  public  use,  *  *  *. 

Prom  the  foregoing  it  is  seen  that  the  control  and  superin- 
tendence of  the  streets  are  lodged  in  the  Board  of  Supervisors  to  be 
delegated  for  administration  to  the  Board  of  Public  Works,  by  ordinance. 

Insofar  as  the  abandonment  of  an  automobile  on  a  public  way  is 
a  use  of  the  same  for  a  purpose,  other  than  that  as  ordinarily  and  prop- 
erly belongs  to  the  public  from  the  dedication  thereof  to  publio  use, it 
is  a  matter  of  proper  consideration  for  the  Board  of  Supervisors  to  dele- 
gate to  the  Board  of  Public  Works. 

So  far  as  I  am  aware,  no  ordinance,  regulating  a  condition  as 
above  indicated,  has  been  enacted  by  the  Supervisors,  and  in  answer  to 
your  Inquiry  suggest  your  meeting  with  the  proper  committee  of  said 
Board  for  the  promulgation  of  regulations  concerning  the  correction  of 
the  situation. 

You  are  therefore  advised  that  at  present  you  enjoy  no  le^-al 
right  to  request  the  board  of  Publio  Works  to  execute  your  wishes  in 
respect  to  the  problem  of  removal  of  the  abandoned  automobiles  on  the 
public  streets. 

Respectfully, 

Jno.J.O'Toole, 
CHIEF  OF  POLICE.  City  Attorney. 
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August   15,    1940. 


SUBJECT:  Statu*  of  Incompetents  on  Parole 
from  state  Institutions* 

Gentlemen: 

We  are  In  receipt  of  your  request  for  an  opinion  which  reads 
as  follows: 

REQUEST 

"During  the  last  month  a  number  of  persons  have 
been  paroled  or  have  been  given  leaves  of  absence  from 
state  institutions  and  have  applied  for  indigent  aid* 
It  is  probable  that  the  practioe  of  paroling  persons 
from  state  institutions  will  continue  under  Dr»  Kosanoff *s 
program  of  extra-mural  care* 

"At  this  time  the  Department  has  taken  the  atti- 
tude that  a  person  on  parole  must  have  a  legal  guardian 
who  can  sign  the  documents  incidental  to  application  for 
indigent  aid,  and  who  can  sign  the  warrant  issued*  This 
is  the  procedure  insisted  upon  the  social  Security  Board 
and  the  State  Board  and  the  State  Department  of  Social 
Welfare  in  the  categorical  aids*  To  date  this  Department 
has  not  insisted  upon  guardianship  if  the  person  has  been 
paroled  to  his  or  her  natural  guardian  (father,  mother)* 

"Would  you  kindly  advise  us  on  the  following 
points : 

1*    Is  the  status  of  a  person  on  parole  or  leave 
of  absence  from  a  state  institution  that  of 
an  incompetent  until  final  release  or  dis- 
charge? 

2*    Is  this  person  legally  responsible  for  his  acts? 

3*    Can  this  person  endorse  a  warrant? 

4*    Would  a  lien  signed  by  this  person  be  effective? 

5*    Is  this  Department  correot  in  assuming  that  a 
father,  mother,  or  spouse  may  be  considered  a 
natural  guardian,  and  if  so  is  the  relief 
warrant  to  be  signed  by  the  natural  guardian 
or  the  parolee?" 
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In  the  above  request  you  have  listed  five  questions  to  be 
answered.  The  same  is  being  done  in  the  order  in  which  they  are  so 
listed. 

NO.  1.  "Is  the  status  of  a  person  on  parole  or  leave  of 
absence  from  a  st-'.te  institution  that  of  an  in- 
competent until  final  release  or  discharge?" 

Section  40  of  the  Civil  Code  of  the  State  of  California 
provides  as  follows : 

"AFTER  ADJUDICATION.  -  After  his  incapacity  has  been 
judicially  determined,  a  person  of  unsound  mind  can  make 
no  conveyance  or  other  contract,  nor  delegate  any  power  or 
waive  any  right,  until  his  restoration  to  capacity.  But 
a  certificate  from  the  medical  superintendent  or  resident 
physician  of  the  insane  asylum  to  which  such  person  may 
have  been  committed,  showing  that  such  person  has  been  dis- 
charged therefrom,  cured  and  restored  to  reason,  shall  es- 
tablish the  presumption  of  legal  capacity  in  such  person 
from  the  time  of  such  discharge." 

Section  6729  of  the  Welfare  and  Institutions  Code  reads  as 
follows : 

"When any  person  is  discharged  as  recovered  from 
a  State  hospital,  a  copy  of  the  certificate  of  discharge, 
duly  certified  by  any  officer  of  the  Department  of  Insti- 
tutions, may  be  filed  with  the  clerk  of  the  superior  court 
of  the  county  from  which  the  person  was  committed.   The 
clerk  shall  record  the  same  in  a  book  kept  for  that  purpose 
and  shall  keep  an  index  thereof.   No  fee  shall  be  charged 
by  the  clerk  for  performing  such  duties.   Such  certified 
copy  of  such  certificate  and  the  record  of  the  same  shall 
have  the  same  legal  effect  as  the  original,  and  If  no  guard- 
ian has  been  appointed  for  such  person  as  provided  by  sec- 
tions 1461  and  1462  of  the  Probate  Code,  or  if  the  secre- 
tary of  the  State  Department  of  Institutions  has  been 
appointed  as  guardian  of  such  person,  or  the  estate  of  such 
person,  the  certificate  of  discharge  and  duly  certified 
copies  thereof  and  such  record  thereof  shall  have  the  same 
legal  force  and  effect  as  a  judgment  of  restoration  to 
capacity  made  under  the  provision  of  sections  1470,  1471, and 
1472  of  the  Probate  Code.   If,  however,  no  guardian  has  been 
appointed  for  the  person  discharged,  or  if  the  secretary  of 
the  State  Department  of  Institutions  has  been  appointed  as 
guardian  of  the  person,  or  of  the  estate  of  the  person, 
the  secretary  of  the  Department  of  Institutions  may  file 
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the  certificate  of  discharge  in  the  county  from  which  the 
person  was  committed  or  in  the  county  in  which  the  secre- 
tary was  appointed  guardian  of  such  person." 

There  are  two  methods  provided  in  the  laws  of  this  state  by 
which  aperson's  mental  capacity  may  be  adjudicated.   One  is  under 
Sections  1461  and  1462  of  the  Probate  Code  of  the  State  of  California, 
providing  for  an  appointment  of  a  guardian,  and  the  other  is  under  the 
provisions  of  the  Welfare  and  Institutions  Code  for  commitment  to  an 
institution. 

Where  a  guardian  has  been  appointed  under  those  sections  of 
the  Probate  Code,  ouch  person  is  totally  incompetent  until  restored  to 
capacity  by  a  court  of  competent  jurisdiction  or  until  a  certificate 
is  filed  and  the  presumption  of  capacity  arises,  as  provided  in  Section 
40  of  the  Civil  Code,  quoted  above.   This  incompetency  arises  directly 
from  the  judgment  of  the  court  and  any  act  performed  by  a  person  while 
laboring  under  such  an  adjudication  is  void.   (Hellman  Commercial 
Trust  and  Savings  Bank,  v.  Alden,  206  Cal.  592.) 

Where,  however,  a  person  has  been  committed  to  an  institution 
under  the  sections  of  the  Welfare  and  Institutions  Code,  the  provisions 
of  Section  40  of  the  Civil  Code,  (Supra)  do  not  apply  and  the  conclu- 
sive presumption  of  incapacity  does  not  arise.   Such  a  person  may  be 
competent  or  incompetent  depending  upon  their  actual  mental  condition 
at  the  time  of  the  act  in  question.   The  fact  that  the  person  was 
committed  under  the  provisions  of  the  Welfare  and  Institutions  Code 
would  be  only  evidence  of  Incapacity  to  be  weighed  with  the  other 
evidence  educed  in  each  case,  i.e.  each  individual  case  must  be  treated 
as  a  separate  problem. 

Where  a  person  is  on  leave  of  absence  or  parole  from  an 
institution  his  status  remains  the  same  as  that  fixed  by  the  original 
adjudication  of  incompetency  or  order  of  commitment,  since  there  is  no 
provision  in  the  laws  of  this  state  for  restoration  to  capacity  or 
presumption  of  capacity  by  mere  parole  or  leave  of  absence  from  an 
institution. 

NO.  2     "Is  this  person  legally  responsible  for  his  acts?" 

The  question  propounded  is  rather  broad  for  such  person 
might  be  civilly  or  criminally  responsible  under  certain  conditions 
but  the  responsibility  indicated  in  the  request  is  more  in  the  nature 
of  ability  to  contract.  Kence,  I  shall  restrict  this  discussion  to 
such  capacity. 

As  stated  above,  where  a  guardian  has  been  appointed  under 
the  above  mentioned  sections  of  the  Probate  Code  the  courts  of  this 
state  have  held  that  he  comes  within  the  purview  of  Section  40  of  the 
Civil  Code  and  is  totally  Incompetent  to  enter  into  a  valid  contract 
and  since  he  cannot  do  so  any  documents  incidental  to  application 
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for  public  aid,  signed  by  him,  would  have  no  legal  effect . 

However,  as  also  stated  above,  the  law  is  well  established 
in  this state  that  where  a  person  is  committed  to  an  Institution  under 
the  Welfare  and  Institutions  Code,  he  is  not  thereby  totally  incapable 
of  contracting,  or  totally  Irresponsible  for  his  acts,  but  such  a 
commitment  is  evidence  of  such  Incapacity  and  in  a  subsequent  legal 
action  where  the  question  of  such  capacity  is  material  to  the  Issue 
said  commitment  is  evidence  to  be  passed  upon  by  the  tryer  of  the  facts 
in  reaching  a  conclusion  as  to  the  capacity  at  the  time  of  the  act 
in  question.  (Guardianship  of  Camiglia,  139  Cal.  App.  629  -  Fetterly 
v.  Randall,  92  Cal.  App.  411.)   Therefore,  in  your  dealings  with  such 
persons  you  are  placed  on  notice  concerning  their  questionable  mental 
condition  and  the  burden  Is  placed  upon  your  Department  to  determine 
whether  or  not  said  person  can  act  in  his  own  behalf. 

NO.  3     "Can  this  person  endorse  a  warrant ?w 

Since  the  ability  to  properly  endorse  a  warrant  is  of  the 
same  nature  as  ability  to  contract  or  make  a  valid  conveyance,  this 
question  is  answered  above.  That  the  ability  to  endorse  a  warrant  or 
similar  instrument  comes  within  the  inhibitions  of  Section  40  of  the 
Civil  Code,  supra,  is  established  In  the  following  case: 

HELLMAN  COMMERCIAL  THUST  AND  SAVINGS  BANK,  v.  ALDEN,  206 
Cal.  5^2,  where  the  court  states: 

"The  proof  of  the  adjudication  of  incompetency 
presupposes  a  lack  of  mental  capacity  to  understand  the 

nature  and  effect  of  a  contract.  While  the  court  has  not 
specifically  found  that  the  endorsement  and  transfer  of 
the  cashier's  check  which  is  involved  in  the  present  case 
was  void  for  lack  of  tinder  standing.  It  did  find  that  the 
act  was  performed  while  Bundy  was  laboring  under  and  ad- 
judication of  incompetency.   The  effect  of  this  finding 
was  tantamount  to  a  determination  that  the  transaction 
was  void  for  incapacity." 


NO.  4      "Would  a  lien  signed  by  this  person  be  effective?" 

Since  the  ability  to  place  a  lien  on  one's  property  is  the 
same  as  the  ability  to  contract,  this  question  has  also  been  answered 
above,  that  is,  if  a  guardian  has  been  appointed  under  the  provisions 
of  the  Probate  Code  the  inhibitions  of  Section  40  of  the  Civil  Code  would 
apply*  whereas  if  the  person  has  been  committed  under  the  sections  of 
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the  Welfare  and  Institutions  Code  the  question  of  capacity  place  ai 
effective  lien  on  their  property  is  still  a  question  of  fact  to  be 


NO.  5      "Is  this  Department  correct  in  assuming;  that  a 
father,  mother,  or  spouse  may  be  considered  a 
natural  guardian,  and  if  so  is  the  relief  warrant 
to  be  signed  by  the  natural  guardian  or  the 
parolee?'' 

No  person  Is  the  natural  guardian  of  an  insane   or  incompetent 
adult.   Such  "persons  are  considered  as  wards  of  the  State."   (32 
CORP.  JUH.  627.) 

In  the  case  of  ESTATE  OP  YTURBURRU,  134  Cal.  567,  the  court 
states  as  follows: 

"B  ut  the  insane  have  always  been  regarded  as  sub- 
ject to  control  on  the  part  of  the  state,  both  for  their 
protection  and  for  the  protection  of  others." 

Hence,  neither  the  father,  mother,  spouse  nor  the  parolee 
has  any  control  over  the  estate  of  an  incompetent,  and  the  endorsement 
of  any  of  these  persons  on  a  warrant  would  not  relieve  the  Public  Wel- 
fare Department  of  any  obligation  it  might  have  to  render  aid  to  the 
indigent  incompetent. 

The  laws  of  this  State  provide  only  two  instances  in  which 
a  person  may  be  authorized  to  act  for  an  incompetent  person.   One  is 
where  a  court  of  competent  jurisdiction  has  authorized  the  act  or 
appointed  such  person  as  guardian  of  the  incompetent  or  his  estate, 
and  the  other  is  provided  for  in  section  6661  of  the  Welfare  snd  In- 
stitutions Code.  This  section  provides,  in  brief,  that  the  medical 
superintendent  of  a  state  hospital  to  which  an  Insane  or  incompetent 
person  has  been  committed  may  receive  certain  moneys  due  to  the  said 
incompetent. 

Therefore,  a  father,  mother,  or  spouse  may  not  be  considered 
the  natural  guardian  of  en    incompetent  adult,  and  the  relief  warrant 
should  not  be  signed  by  any  such  person. 

Respectfully  submitted. 
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i»*X  BY  IPs.  lOSKEM 


«r  bin 

Pureuant  to  your  request  I  iieve  ,  iveu  oonsidsrellon  to 
tho  following  olai«s  involving  too  fuestion  of  liability  of  the 
u>   mad  bounty  oj    -an  .  :^.m:1bco  for  dsnagss  to  tho  property  oX 
third  peroono  oouood  by  wiA  eatpioyeeos 

*••    >  .0.*  K,  Clslit  -  110.88 

Coot  of  hepslm  to  sircuit  ot  oosworth  street,  uiyO1 
(forth  of  Congo  -treat.     Coat  of  «oi>oiro   to  otroet 
lifcht  unit  on  polo  Loot  oido  of  ^loyt 
~<mrmem  ceuaea  October  18,   1989  when  V.    .    -   oaployoo* 
uncer  •  apt.   i.orrl»,  workiug  for  board  of  *ublic 
Works*   Works  Project  *>7o-4  o 'ahsughnossy  Blvu., 

outtln     down  trses*  allowed  ono  tree  to  foil  seross 
wlrea,  burning  down  two  spans*  property  oi 


*•  P«0**  £.  Clsln  -  e!Q«Oo 

Coot  of  repairing  street  li&i  anage 

osuif  ecber  £*  193u  m  on  fe.t.A.   employee  working 

•>oard  of   Public  Works  on  <roJeet    •<->•   I  -1, 

.syton  Atreot  *roJect.  drove  ivodgw  lyuek*  W.F.A. 
Mo.  bib,  -tceute  no,  US51-848,  Into  a  woouen  polo 
So*  78  on  Clayton  street  between     rederlek  *  Sailer 

t-cts,  breaking  otroet  11,  ht  unit*  property  of 
P.O.* 

3.  m  ft>u»f. .-_  >•*»  #*»#<* 

at  oX    repairing  Auto.     menage  esuaed  on  ootooer  il, 
1989  when  W.*.a.   w;  ioyoea,  cutting  down  trees* 
allowed  one  to  fall  on  elalsomt'a  auto*  danaglng  tho 
radlstoi  .         lalamnt  hinself   •  >a  JoO 

at  noswort.    on  a     0040  fatreete  m.  ere  ssciasnt  occurred, 

«•  w.w.  Chopin  -  ob.40 

to  basement  -  plunblng  bill,  -toppsgw  of 
by  aac  left  lit  trap  at  tLae  atrcet  work  being 
by  »•>  .a.  v,  •aiming  facta  atated  correct 


U> 
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P.  £  1  £  - 

The  queetlon  of  responsibility  for  injury  or  damage  by, 
or  to,  o  fc.i'.A#  worker  or  otter  workman  er  ployed  aa  a  moon* 
of  reducing  unei*;ployxr.ent,  la  not  on©  as   to  which  a  general   rule 
can  well  be  laid  down,  except  that  it  may  be  a  aid  that  the 
question  depends  upon  the  particular  facts   (ISO  A.L.n.   1148)* 
As   t.  above  claims    It  is  assumed  that  the  w.P.A.  workers 

eausing  the  damage  were  selected  and  paid  by  the  ■•T*A,  and 
engagea,  at  the  tine  of  cauein*    said  damages.  In  their  outiea 
as  employees  of  the  *.    *A.   an     rojects  sponsored  by  the  City 
and  to  which  the  City  contributed  a  email  part  of   the  necessary 
expense,  but  which  were  under  the  rules  anc  regulations  of  the 
works  * rof ress  Administration,  aa  provided  a  the  customary 

Sponsor's  certificate  and  Agreement  form   (VPA  Form  Ho*  501). 

In  Hoover  v.   .independent  school  t-iatriet.   (1930)  890 
IOWA  1364,  864      .  1,  the  court  held  that  CWA  workers,  not 

on  relief  and  wno  had  newer  been  on  relief,  injured  while 
redecorating  a  school,  were  not  employees  of  the  school  ui strict 
within  the  meaning  of  the  iowa  workmen's  compensation  Act  on 
two  p rounds,  namely t      (1)   that  no  contract  of  service,   express 
or  implied,  existed  between  the  workere  and  the   school  district! 
and   (8)   that  I  ojoct  oxi  which  the  men  were  ■mrkin*    waa 

carried    a  aa  a  Civil  feorka  project  aa  distinguished  from  a 
achool  «  :rtr^  t  project, 

Sodaro  ▼•  City   ot  i-hreveport   (La  1V»6|  170  ~o.  336)  held 
thet  the  city  waa  not  liable  for  injuries  to  a  third  person 
caused  by  the  negligence  of  CWA  workers  In  demolishing  a  elty 
building  en  the  ground   that  "there  waa  not  \  j-cswit  the  principal 
element  essential   to  warrant  and  cause   the  application  here  of 
the  master  and  servant  doctrine,   vis,   the  element  of  control  b> 
the  sponsors  over  the  CkA  workmen".     At  r«t  e  3oo  the  court  sayst 


"in  3w  Corpus  Juris,  verbo    aster  and  servant,  beet  lane 
1463  end  1454,  we  find   the  following   with  reference  to 
e  matter  of  determining  when  the  relation  of   master 
and  serve  it  exists* 

'She   relation  of  master  and  servant  axlate  where  the 
employer  eeiecte  the 

^charge  him  for  mieoonduet, 
what  work  aha 11  be  done,  but  t  e  mode  end  manner  of 
performance.'     .  •  ction  1431 


constitute  the   relation  of  master  and  servant  for 
e  purpoee  of  fixing    liability  on  the  former  for 
acta  of   trie  latter  under  the  doctrine  of  rasp  anew  st 
superior,   it  le  indlspenaeble  that  the   i  to 

select  ti*e   person  claimed  to  be  e  servant  should 
ex  err-. ore,  something  mere  than  the  mere 

.   of  eeleetion  is  eesentlal  to  the   relation* 
must  be  accompanied  with  the  power 

(8) 
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duty  to  control  the  alleged  servant  while  In  his 
employ j    this,   It  Is   said.   Is  one  of    the  principal 
tests  of  the  relation*     If  workmen  do  i.ot  stand 
such  relation  to  the  person  sought  to  be  charged 
as  to  make  It  his  duty  to  control  them,  they  are 

is  servants  and  he  Is  In  no  sense  responsible 
for  t  c!r  acts  under   the  doctrine  of  respondeat 
superior*     there  the  person  employed  la  In  the 
exerciee  of  an  Independent  and  distinct  employment, 
and  rot  under  the  lirtneaiate  control*  direction*   or 
supervision  of  the  employer*   the  latter  la  not 
reoponsible  Tor  the  sets  or  the  f ormer* •     Section 
MM,1 

i .-lis  point  was  sustained  in  Todaro  v  city  of  Shreveport 
(1937;,   1ST  la*  eft*  174  So*   111,  where  the  court  as id  at  page 
118t 

"The  Court  of  Appeal   (170  mm,  35©  j  correctly  held 
that  the   relation  of  Cfta  to  the  city  of   chreveport 
was  that  of  an  independent  contractor;   that  the 
city  hact  no  control  over  Cwa  workmen j   that  these 
workmen  were  not  employees  or  servanta  of  the  cityi 
and  that,  therefore,  the  city  was  not  liable  under 
the  respondeat  superior  doctrine." 

and  quoted  "lllon  on  Municipal  Corporations   (third  edition) 
,    10281 

"In  other  words,   tie   principle  of  respondeat 
superior  does  not  extend  to  eases  of  independent 
contract*;,  where  the  party  for  whom  the  work  is 
done   Is  not  the  immediate  auperior  of  those  guilty 
of  the  wrongful  act,  end  r as  no  choice  in  the 
selection  of  workmen,  and  no  control  ever  manner  of 
doing  the  work  under  the  contract." 

ihou.      <-:zy   o!    ~.o»  *n  •leg  v.    taatl  iturial  <*ceiut\it 
commission,    (1997)    9  Cal*(S2>   706|   end  7£  F«    (8)   640,  Involved 
the  etat'ia  of  a  workman  in  connection  with   the  Workmen  'a 
Compeneai.  r  than  a  claim  of  a  third  party*  injured 

by  a  relief  worker,  a  alnet  the  city.   It  offere  support  for  our 
reeemwenda tion  concerning  the  above  claims  beeauee   of  lta 
citation  of  Hoover  v*   Independent  ~chool  hlatriet   (Supra)   and 
Todaro  v.   city   of  chreveport   (Supra/   with  evident  approval  sad 
quota  f  the   following  portion  of   the  hoover  ease  distin- 

guishing a  Civil  i>orks   Project  from  a  School  district  hrojeet 
end  explaining  the  purpose  of  such  projectei 

"without  reference  to  the  data  lie,   it  la   ■  lent 

to  say  that  tne  particular  project  on  w  tueee 

mem  were  wording,  waa  carried  on  aa  a  civil    ,or*a 
>Ject,  ss  diatlngulehed  from  a  School  i-iatrlct 
•  reject,  that  la,   the  work  was  be  in*,  done  by  the 
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CwA.     whatever  aiu  to  tne  project  wee  furnished 
toy  the  school  district  vms    furnished  h    way  of 
contribution  to   ti  e  (V»A.     ¥hs  purpose  of  the  C«A 
ess  to  create  eiflnloywent.      It  was  set  up  under 

prowls   cuts  of  the  hiKA,  46  fctst.  lwo,  for 
that  purpose.     It  undertook  these  projects  with 
tie  consent  of    t/e  n.ollo  bod>  sfiected  by  the 

ojeet  ss  s  nee.  c    j     fWrnial  :.       e:  ;  loyment. 
'a  he  feet  thst  the  property  of   the  school  distl 
ess  benefited,  end  the  farther  feet  thst  repre- 
sentatives oi   the  school  district  were  present 
w  en  the  work  ess  being  done  to   see  that  the 
completed   job  conformed  to  its   t  Ian  for  the 
Iraprovense.  t,  ere  not  co-troll'      .      i'he  purpose 
of  the  CWA  was  being  accomplished  by  carrying 
out  thess  projecte  with  workmen  employed  b%    it. 
The  workmen,  therefore*  were  sctuslly  working 
for  tie  Cwa  when  p  Injuries  were   received, 

end  the  rule  of  the  leaned  employee,   even   if 
recognised  by  us,  would  not  apply." 


.urthernore ,    MM    BdeVw    in  Cita    of  nos  hh  cite  v. 
Industrial  Ace  leant  Commission  clsrlfiss  the  older  California 
oaass  annuling  workmen's  compensation  awards  to  relief 

rkers  by  stressing   t,et  the  decisions  In  County  ef 
San  Bernardino  v.   Industrial  Accident  Commission,   1  Csl.  As   . 
(8)   6*8  snd  ooerd  of  iducetion  v.    Industrial  .  <  <      o  t 
Censisslon,  »  Cal.   App.    (2)   411,   50   1.    (8>    881 

"were  not  predicated  entirely  upon  the  fact  that 
the  Injured  were    •relief  workers'.  thoas 

caaes,    fc  *  sed  out  that  the  assantlal 

aharaeterlstles  of  s  contract  of  hire  entered 
into  between  the   Injured  and   the  entitles 
benefited  were  not  present." 

r  v.    Los  Anelts    (1938)   89  Cal.   App.    (8)    i 
84  r«    (8)  848,  the  plaintiffs  daisied  that  injuries  s^tsined 
while  working  en  a  W.P.A.  Project  resulted  from  the  neglJgc 
of  the  employees  of    the  Cit;    in  directing:   their  work.     The 
complaint  atated  that  "plaintiffs  were  engaged  In  their 
duties  ss  employees  of  the  *••»"•  .a.   in  a  compressor  crew  on  a 

ojeet  known  as   .•••"•     Ths  court  held  that 
clt>  was  net   liable  for   ttieir  injuries,   eajlngi 

"It  is  sufficient  to  note   thst  under  the  facts 
alleged  ae  above  quoted  from  plsi  itlff's 
eosjplalnt  ('plaintiffs  were  en,  a>  ed  in  teir 

ties  as  employees  of   the  *orks   l  ro..  ress 
Administration  in  a  compressor  crow  on  s 
Leo  Angelee  city  project  known  ss  No. 
1808  oe-a-13B  sewer  storm  drain....';,   tie  ease 
comes  squarsly  a  .thin   the  rule  established  in 
l  *n*eles  v.  us  trial  Accldsnt 

wamiss:       ,    I  Cal.    (1  -,  78  f.    (8)    640,648. 
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There  tho  court  quoted  with  evident  approval 
froir.  ..oovci-  v.    -;mc-  endent  OOhool  j-lat.   220 
Iowa  13fa4,   fefte    ...  ." 

It  is  to  bo  noted  that  61t|   of  ~oa  an/ e  lea  v.   industrial 
accident  toHBiia»ii>a  (supra)  stresses  the  absence  of  a  eon  tract 
of  service,  express  or  1,    Ilea,   and  cites  Hoover  v. 
indopendt  >1  district   (supra/   wltn  evident  approval  and 

w..  about  commenting  oa  the  fact   that  the  court  distinguished 
eases  where  paupers  on  relief  sustainsd  injuries  while 
performing  seme  service  for   t- e  Governmental  body  furnishing 
the  relief*     In  the  hoover  esse,  the  court  saldi 

"It  is  quite  uniformly  held  in  such  eases  that  the 
relst  if  employer  and  cej:  loyee  does  not  exist. 

is  is  because   the  workman,  under  such  circum- 
stances,  is  not  working  under  any  contract  of 
employe*  for  a  wage,  but  receives  benefits 

from  the  governmental  body   fee  the  same  extent 
wi  ether  he  works  or  not.     oee   4a  C.J.  ©43 j  note, 
9b  .    1154. » 

In  view  is  and   the  citation  of  Todaro  v«  city   of 

ehreveport  (supray,  it  would  aeem  reasonable  to  predict  tost 

e  same  test  will  be  applied  by  the  Csj.  la  Courts  in 

determlnlne  the   relation  of   relief  workers  to  municipalities 
in  connection  with   t  ird  party  claims ,   «.ia»ely,  the   teat  of 
whether  there  is  a  contract  of  service,  express  or  implied. 

rtbermore,    tie  discussion  concerning   t.  e  purpose  of 
1.    ...    .      jecta  and   lack  of  control  of  workmen  engaged 
therein  by  the  sponsor,  as  well  aa  the   reliance  odaro 

ease.  Inclines  as  torn*  e  belief  that  In  determi 

qjeation  oi   liability   of   tr.c   c't>    towards   t   :rd  parties 
injured  as  a  result  of  tho  negligence  of  ft.*  .A,  workers,  our 
Coui ts  will  follow  i odaro  v.  eveport  enu  Shapiro 

v.   C!  linston»*alom   UUS8)  812   B.C.  7bl,   194  b.fc.  479. 

latter  ease,   a  city  employee,  working  on  a  *.T  .A. 
Project,  i  a  city   truck  against  plaintiff's 

intestate.  ding  that  the  doctrine  of  respondeat 

superior  ;ot  apply   and  that  the  city  waa  not  liable  In 

i   the  court  saldt 

"..... 'Ihe  uncontradicted  ev.de.ee  discloses    that 
o  defendant  aaateii  hawkea  waa  on  tic  pay  roll 
of  tho  City  of  fcinaton-^alem  at   the  time  of  tho 
occurrence  c  .ted  of,  which  roeulted  in   tho 

death  ©  I  intestate.      It  elao 

discloses,  however,   that  at  sal  I    waa 

work  In*  r  the  aupervielon,  control,   and 

directiu  uhe  officials  of  the  "orks   ^rofcress 

adminlatrai        ,    and  t  hat  tho  city   waa  oi 
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authority  to  ,.lve  him  orden  or  direction  as  to 
the  manner  or  method  in  which  he  should  perform 
the  work  then  beinp  done.     While  the  truck  being 
operated  by  him  was  likewise  the  property  of  the 
city,  the  evidence  also  discloses  that  t.  is  truck 
was  at  the  time  la  the  custody  of  the  W.    .A.  sad 
was  being  used  under  its  directioi  ■         der  these 
circumstance*,   the  a oc trine  of  respondeat 
super 1 or ,  as  between  the  defendant     awkea  and 
City  of  Winston-talem,  does  not  apply*      "Tile   it 
was  an  unfortunate  occurrence,   tic  city  is  in 
nowise  liable  In  damages  for  the  death  of 
plaintiff's  intestate. 

'As  we  are  of   the  opinion  that  Hasten  hawkes  was 
not  the  servant  of  tl  e  City  of  Wlnaton-6a3ew  at 
the  time  he  eaused  the  death  of  plaintiff's 
intestate   in  the  sense   that  would   impose   liability 
upon  the  eitv,   it  is  unnecessary  for  us  to  discuss 
the  question  presented  as   to  whether  the   improve- 
ment of  uanes  iark  was  a  fcovemmental  function 
such  as  would  absolve   the  city   in  any  event.*" 

The  "orks  fro^rees  Administration  is  a  federal  egenoy 
(Goldstein  v.  ^owmervell,  1U33,  10  I.I.S,  (8)  747  j  170  lee. 
#08),  and  its  relationship  to  a  <  sponsoring  a  project  is 

at  of  an  independent  contractor   (Todaro  v.   City  of 
fihrcveport,   US7,  187   la.  gti,  174  ••«  111    i        ■  the  absence 
of  an  er  ployer-eoployee  reletionship  between  the  d  the 

workers  who  caused  the  damage,   it  scene  unnecessary  to  discuss 
points  wi.ioh  would  otherwise  require  coijsiuereti. 

With  regard  to  the  above  listed  Claims,   inquiry  hae 
failed  to  disclose  that  there  wee  a  contract  of  hire,  express 
or  Implied,  between  the  *•>  .A.  work  ere  causing  tic   damage  and 
the  City |  or  that  tie  City  and  County   of  San  i-ranclsco  had 
entered  into  any  agreement  with  tne  works  Fro&rees  Adminis- 
tration to  assume  liability  for  any  damaeec  which  V.F.A. 
works  re  might  cause. 

He  underetand   that  such  projects  ss   those  upon  wrick 
«y  were  working  arc  unuer  the   rulec  sod   re^ulatione  of   the 
mecrpency  belief  Administration  and  not  city  work  of  which 
tie  city  hae  control. 

.  view  of  ti  *  foregoing,  we  are  of  the  opinion  that 
the  City  and  Count.,    of  gen  i-ranclsco  is  not  liable  for   the 
demagee  caused  by  w.   .A.  workere  on  ground  that  there  wee 

no  contract  of  hire,   express   or  Implied,  between  the  City  and 
county  of  ~an  francleeo  ana  the  workmen  ceueing  the  damages 

ise  to  celd  clalme|   that  the  City  had  no  c     trol  over 
ssld  workmen  rojeots  on  they  were  en^agedj  and 

that  therefore  the  city  is  in  no  se.se  responsible  for  their 
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acta  under   tl>e  doctrine  of  re*;  oaUeat  superior.     Coneequently, 
we  roeoiaaona  that  tie  Controller  decline  to  approve  payment 
above  listed  c lair  a. 


Jteapeetfully  sub:.- 1  tied 


NOHA  A.   BJu 
*e:mty  Uitj  Attorney  and 
AltVJ  Attorney  for  Controller 


Approved i 


city  Attorney 


TO  - 
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August  28,  1940. 


SUBJECT:  In  re  -  Payment  to  Chief  of  Police, 
After  Vacating  Office,  of  Amount  Due 
for  Overtime  Served  while  In  Office* 

Dear  Sir: 

You  have  asked  me  to  advise  you  as  to  the  rate  of  compensation 
at  which  former  Chief  of  Police  should  be  compensated  for  overtime 
served  during  the  time  he  was  appointed  to  the  office  of  Chief  of  the 
Police  Department.  I  understand  the  facts  pertinent  to  your  inquiry 
to  he  as  follows: 

For  many  years  Willi  am  J.  Quinn  served  in  the  capacity  of 
Chief  of  the  Police  Department.  During  hie  incumhenoy  he  worked  many 
hours  and  days  overtime.  When  he  was  about  to  sever  his  connection 
with  his  office,  he  called  attention  of  the  Police  Commission  to  this 
fact  and  asked  that  he  be  allowed  time  off  with  pay  to  compensate  him 
for  the  overtime  served.  The  request  was  granted  by  the  Commission 
and  he  was  allowed  overtime  off  with  pay  from  the  date  of  the  severanoe 
of  his  connection  with  the  office  of  Chief  of  the  Police  Department 
until  the  date  of  his  intended  retirement  from  the  department  under 
the  Retirement  System  of  the  City,  which  occurred  on  May  1,  1940. 
His  severanoe  with  the  office  of  Chief  occurred  on  the  previous 
February  15th.  On  this  date  he  was  returned  to  his  Civil  Service  rank 
in  the  department,  to-wit,  sergeant  of  police,  and  remained  absent 
from  duty  until  the  date  of  his  retirement  on  May  1st,  and  at  no  time 
performed  any  of  the  duties  of  sergeant.  Sinoe  the  date  of  his  sever- 
ance from  the  offioe  of  Chief  and  until  the  date  of  his  retirement, 
he  has  received  the  pay  attaohed  to  the  rank  of  sergeant.  He  now 
contends  that  he  should  be  compensated  at  the  rate  of  the  salary 
attached  to  the  rank  of  Chief  of  the  department,  for  the  reason  that 
any  overtime  allowed  to  him  was  served  in  his  capacity  as  Chief  and 
not  in  his  oapaclty  as  sergeant.  You  ask  if  he  is  entitled  to  re- 
ceive his  pay  as  Chief  from  the  date  of  his  severanoe  from  the  latter 
office  until  the  date  of  his  final  retirement* 

OPINION 

I  understand  that  it  is  the  custom  of  the  Police  Department 
that  when  a  member  thereof  serves  overtime,  he  is  allowed  days  off 
with  the  pay  of  his  rank.  In  other  words,  he  is  allowed  the  ordinary 
compensation  attaohed  to  his  rank,  although  mot  actually  rendering 
service • 

There  can  be  no  question  but  that  if  Chief  Quinn  had  con- 
tinued to  oocupy  the  offioe  of  Chief  of  the  Department,  under  the 
well-settled  custom  of  the  Department,  he  would  have  reoeived  the 
compensation  of  Chief  during  his  allotted  days  off,  irrespective 
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as  to  whether  he  rendered  service  or  not.  Neither  la  there  any 
question  that  the  days  off  for  which  he  was  being  compensated  were 
served  as  Chief  and  not  as  sergeant* 

It  has  long  been  the  custom  In  this  City,  not  only  In  the 
Police  Department,  but  in  all  other  departments  where  employees  are 
paid  on  a  monthly  basis,  to  allow  time  off  for  extra  time  served, 
for  the  reason  that  the  ordinary  monthly  pay  Is  In  full  compensation 
for  all  services  rendered,  so  the  only  method  of  compensating  those 
who  work  more  than  the  allotted  number  of  hours  or  days  is  to  permit 
them  to  absent  themselves  from  duty  for  an  equal  number  of  hours  or 
days  and  to  receive  compensation  therefor* 

While  there  are  many  cases  which  hold  that, unless  expressly 
prohibited,  pay  or  allowance  for  overtime  is  proper,  I  find  no  case 
precisely  In  point  with  the  facts  in  the  instant  case*  I  do  find, 
however,  a  long  line  of  cases  dealing  with  compensation  for  Indus- 
trial accidents  which  hold  that  It  Is  the  status  of  the  injured  em- 
ployee at  the  time  of  accident,  and  not  subsequent  changed  conditions, 
which  governs  his  compensation* 

See  HARTFORD  ACCIDENT  &  INDEMNITY  CO*  v*  INDUSTRIAL  ACCI- 
DENT COMMISSION,  197  Cal*  17.  In  this  case  the  Supreme  Court  said: 

"This  court  has  held  in  a  number  of  oases,  in- 
cluding the  decision  supra,  relied  on  by  the  district 
court  of  appeal,  that  the  question  of  the  condition  of 
dependency,  as  being  entire  or  partial,  must  be  determined 
as  of  the  date  of  the  injury  to  the  employee,  and  also 
that  the  extent  of  dependency  should  be  fixed  as  of  that 
date*   (Citing  cases.)   It  follows,  therefore,  that  if 
the  evidence  before  the  respondent  Commission  supports 
the  finding  of  total  dependency  the  award  In  an  amount 
equal  to  three  times  the  average  annual  earnings  of  the 
decedent  was  properly  made.   (Workmen's  Compensation  Act, 
sec*  9,  Stats*  1917,  p*  836.)  We  are  satisfied  that 
the  district  court  of  appeal  has  correctly  disposed  of 
the  question,  and  we  therefore  adopt  the  opinion  of  Mr* 
Presiding  Justice  Conrey,  concurred  In  by  Mr.  Justice 
Curtis  and  Mr*  Justice  Ilouser." 

See  also  HENDRICKSON  v*  INDUSTRIAL  ACCIDENT  COMMISSION,  216 
Cal*  82,  where  the  Supreme  Court  said: 

"The  injury  occurred  on  May  21,  1929.  The  in- 
crease of  ten  per  cent  was  provided  for  in  section  29o  as 
amended  in  1929*   (Stats*  1929,  p.  551.)  The  amendment 
became  effective  on  August  14,  1929,  or  about  three  months 
after  the  date  of  the  Injury*  It  is  conceded  by  the  Com- 
mission that  the  amendment  was  not  retroactive  and  that 
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the  increase  of  ten  per  cent  was  inapplicable  to  the 
case*  For  tnis  reason,  the  award  roust  in  any  event  be 
annulled." 

Also  the  case  of  QUILL*  v*  CONNECTICUT  CO.,  113  Atl.  149, 
where  the  Supreme  Court  of  Connecticut  said: 

"As  we  said  in  effect  in  Schmidt  v.  0.  K* 
Baking  Co*,  90  Conn.  220,  96  Atl*  965,  in  dealing  with 
a  case  of  an  employee,  the  right  to  compensation  arises 
from  the  contractual  relation  between  the  employer  and 
employee  existing  at  the  time  of  the  Injury,  and  the 
statute  then  in  force  in  relation  to  compensation 
formed  a  part  of  the  contract  of  employment,  and  de- 
termined the  substantive  rights  and  obligations  of  the 
parties* 

"The  obligations  of  the  employer  to  dependents 
of  an  employee  in  case  of  the  death  of  an  injured  em- 
ployee are  equally  substantive  obligations,  and  are  also 
fixed  and  determined  by  the  statute  in  foree  at  the  time 
of  the  Injury*  The  act  of  1919  clearly  does  not  relate 
to  prooedure  merely  but  affeots  substantive  rights  and 
obligations  •" 

Also  THORPE  v.  DEPARTMENT  OF  LABOR  AND  INDUSTRIES,  261  PaO» 
86,  where  the  Supreme  Court  of  Washington  said: 

"Amount  of  allowance  for  death  of  employee  was 
governed  by  sections  referred  to  in  Rem*  Comp*  Stat*, 
Sec*  7702,  in  foroe  at  time  of  injury,  and  not  by 
schedule  in  foroe  at  time  of  death,  since  Laws  1923,  p* 
412,  Sec*  20,  provide  that  oases  of  injuries  occurring 
before  act  went  into  effeot  should  be  unaffected  by 
passage  of  amendatory  act*" 

To  the  same  effeot  in  COTE  v*  BACHELDER,  etc*,  (Sup*  Ct« 
New  Hampshire),  160  Atl*  101. 

It  therefore  appears  that  when  it  cones  to  compensating  an 
employee,  the  conditions  which  pertained  to  his  employment  at  the  time 
the  compensation  was  earned  should  govern* 


You  are  therefore  advised  that  in  my  opinion  Chief  Quinn 
is  entitled  to  receive  the  pay  of  Chief  of  the  Police  Department 
from  the  date  of  his  severance  from  that  office  until  the  date  of 
his  retirement,  deducting,  of  course,  therefrom  the  pay  which  he 
received  as  sergeant* 

Re speot fully  submitted, 


CITY  ATyOKHfflf 
Controller 


CC  -  Police  Commission 
Civil  Service. 
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Copy  of  letter  written  to  Board  of  Police  Commiss loners  relative 
to  the  subject  t>T   PA     J  OF  OVERTIME  TO  CHIEF  OB'  POLICE. 

October  21,  1940. 

ORABLE  BOARD  CF  POLICE  COMMISSIONERS, 
Hall  of  Justice,  San  Francisco,  California, 

Bear  Sirs: 

I  have  before  me  your  letter  under  date  of  October 
4,  1940,  to  which  is  attached  a  copy  of  a  letter  signed  by 
William  Petros,  Attorney- at- law,  402  Central  Tower  Building, 
San  Francisco,  protesting  against  the  payment  of  any  amount 
of  money  to  former  Chief  of  Police  William  J.  Quinn  upon  the 
following  grounds: 

A,  That  the  payment  of  this  amount  of  money  would 
amount  to  a  gift  of  public  moneys  and  directing  particular 
attention  to  Section  150  of  the  Charter  which  states: 

"I!o  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual  service," 

B,  That  Mr.  Quinn  severed  his  connection  wi.  th  the 
office  of  Chief  of  Police  on  February  15,  1940,  and  was  there- 
after reduced  to  his  civil  service  rank  as  sergeant  of  police. 

C,  That  there  are  certain  rules  and  regulations 
in  the  San  Francisco  Police  Department  covering  overtime  or 
extra  duty  and  that  in  compliance  with  said  rules  and  regula- 
tions certain  cards  and  records  are  kept  at  police  headquarters 
and  tbA  LIr,  Quinn  has  no  extra  duty  or  overtime  to  his  credit. 

Answering  the  several  contentions  of  I'.r.   Petros  in 
the  order  mentioned  permit  me  to  state: 

A,   I  thought  I  made  it  particularly  clear  in  my 
opinion  of  August  28,  1940,  that   .  .uinn  was  not  being  paid 
for  service  which  he  had  not  rendered  and  therefore  any  amount 
paid  to  him  is  not  a  gift  of  public  moneys,   I  am  mindful  of 
the  ccodition  contained  in  Section  150  of  the  Charter  which 
read3  as  follows: 

"The  salary,  wage  or  other  compensation  fixed  for 
each  officer  and  employee  in,  or  as  provided  by  this 
charter,  shall  be  in  full  compensation  for  all  services 
rendered,  and  every  officer  and  employee  shall  pay  all 
fees  and  other  moneys  received  by  him,  in  the  course  of 
his  office  or  employment,  into  the  city  and  county 
treasury  except  as  provided  in  section  32  of  this  charter, 

"Ho  officer  or  employee  shall  be  paid  for  a  greater 
time  than  that  covered  by  his  actual  service," 


. 
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In  the  communication  which  was  sent  to  me  I  was  advised 
that  Mr.  Quinn,  during  his  time  of  office  as  Chief  of  Police, 
put  in  a  large  amount  of  overtime  and  that  when  he  ceased  to 
be  the  Chief  of  the  Department  this  fact  was  taken  into  consi- 
deration and  he  was  allowed  credit  for  this  overtime  up  to  the 
time  that  he  severed  his  connection  with  the  Department. 

It  appears  to  me  that  this  was  certainly  compensation  for 
services  rendered  and  if  the  Board  of  Police  Commissioners  saw 
fit,  as  I  have  said  in  my  opinion,  to  allow  Mr,  Quinn  compensa- 
tion for  services  rendered  as  Chief  of  Police,  the  compensation 
should  be  at  the  rate  of  pay  for  Chief  of  Police.   Note  the 
last  paragraph  in  Section  150: 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service." 

I  take  it  that,  when  the  Commissioners  allowed  compensa- 
tion to  Mr.  Quinn  as  Chief  of  Police,  It  was  not  for  a  greater 
time  than  that  covered  by  his  actual  service  but  was  for  actual 
service  served. 

B.  The  fact  that  Mr.  Quinn  went  back  to  the  rank  of  ser- 
geant of  police  does  not  mean  that  he  could  not  be  compensated 
for  services  rendered  as  Chief  of  Police  before  his  return  to 
the  rank  of  Sergeant. 

I  think  I  have  made  this  matter  particularly  clear  in  my 
opinion  of  August  28th.  He  could  not  be  paid  at  both  the  rank 
of  Sergeant  and  the  rank  of  Chief  but  if  he  had  overtime  coming 
to  him  earned  while  he  was  Chief  it  should  be  allowed  to  him 
after  his  Sergeant's  pay  was  deducted. 

C.  Rules  of  the  Department  are  undoubtedly  made  to  carry 
out  the  ordinary  business  of  the  Department  and  toe  Chief  of  the 
Department  is  usually  responsible  for  the  carrying  out  of  these 
rules.   I  can  well  recognize  that  the  Chief  of  the  Department  put 
in  many  extra  hours  or  even  days  of  overtime  without  noting  it  as 
a  subordinate  would  do  and  I  am  of  the  opinion  that  your  Board  has 
full  power  to  waive  any  rule  of  the  Department  which  might  have 
compelled  the  Chief  or  the  Department  to  note  his  overtime  as  It 
was  served.   I  take  it  that,  when  you  allowed  Mr.  Quinn  an  amount 
to  cover  his  overtime  served  as  Chief,  you  did  so  because  you  were 
of  the  opinion  that  that  amount  of  time  had  actually  been  served 
and  that  he  was  entitled  to  be  compensated  for  it. 

I  therefore  reiterate  the  conclusion  set  forth  in  my  opinion 
of  August  28th.   I  believe  that  !.ir.  ^uinn  is  entitled  to  receive 
the  overtime  allowed  to  him. 

V©ry  truly  yours, 

JNO. J.O'TOOLE 

City  Attorney. 
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August  29,  1940. 


SUBJECT »  Six  month  proviso,  in  connection 
with  Leave  of  Absence  under 
Section  153  of  the  Charter. 


Gentlemen  j 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  as  to  whether  Section  153  of  the  Charter  limits 
leaves  of  absence  to  a  total  of  3ix  months,  in  the  aggregate, 
throughout  the  life  of  the  employment  of  an  Individual. 
You  further  ask  for  my  opinion  as  to  the  legality  of  a  pro- 
posed Rule  of  the  Civil  Service  Gourds  si  on  on  this  subject 
matter  which  you  have  submitted  and  which  is  hereinafter 
set  forth. 


OPIHIOH 

Section  153  of  the  Charter  provides,  in  .^art,  as 
follows: 

"Leaves  of  absence  to  officers  and  employees  of 
the  city  and  county  shall  be  governed  by  rules  estab- 
lished by  the  civil  service  contilssion,  provided  that 
leave  of  absence  to  any  officer  or  employee  for  the 
purpose  of  leaving  the  city  and  oount,,  ,  taking  a  posi- 
tion outside  of  the  city  and  county  service,  or 
accepting  a  position  in  some  department  or  office  of 
the  city  and  county  other  than  the  one  in  which  he 
is  employed  aid  whore  the  duties  are  in  no  v/ay  related- 
to  the  duties  covered  by  his  civil  service  classifica- 
tion, shall  be  limited  to  six  months;  and  provide^ , 
further,  that  no  limit  shall  be  placed  on  a  leave  of 
absence  granted  to  enable  an  officer  or  employee  to 
accept  promotion  to  a  non-civil  service  position  In 
the  same  department  in  which  he  holds  civil  service 
status,  or  promotion  to  co-related  work  In  anothor 
department  or  office  of  the  city  and  county." 

The  proposed  Rule  to  which  you  refer  reads  as 
follows! 

"WREN  LIMIT  IS  SIX       :   Leave  of  absenoe 
to  any  off ioer  or  employee  for  the  purpose  of  leaving 
the  City  and  County,  taking  a  position  outside  of  the 
City  and  County  service,  or  aocepting  a  position  in 
some  department  or  office  of  the  City  and  County  other 
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than  the  one  in  which  ho  is  employed  and  where  the 
duties  are  in  no  way  related  to  the  duties  covered 
"by  his  civil  service  classification,  shall  be  limited 
to  six  months  and  may  not  be  extended  beyond  that  time 
by  renewal.   After  the  ei.iployee  has  been  on  leave  for 
an  aggregate  of  six  months,  under  the  provisions  of 
this  section,  and  has  returned  to  duty,  no  subsequent 
requests  for  leaves  of  absence  for  the  purposes  recited 
in  this  section  shall  be  iuaue  by  the  employe©  or  approved 
by  the  Civil  Service  Commission  except  (a)  if  the 
employee  has  been  actually  occupying  a  civil  service 
position  and  continuously  performing  the  duties  thereof 
for  a  period  of  at  least  one  year  immediately  prior  to 
loia  latest  request,  and  (b)  if  the  intent  of  the 
charter  and  this  rule,  namely,  to  prevent  employees' 
retaining  status  in  their  civil  service  positions 
for  unduly  long  and  extended  periods  while  oocupying 
other  positions  in  or  out  of  the  San  i'rancisco  muni- 
cipal service,  is  not  circumvented  by  the  granting 
of  such  leave." 

It  will  be  observed  that  Section  153  of  the  Charter 
provides  that  leavos  of  absence  to  officers  and  employees 
are  to  be  governed  by  rules  established  by  the  Civil  Service 
Comu-i Solon  subject  to  certain  limitations.   one  of  the 
limitations  restricts  a  leavo  to  six  months  where  the  pur- 
pose is  one  such  as  therein  related.     is  six  months 
limitation  proviso  speaks  of  leave  of  absence  in  the  singular, 
and  then  referring  to  the  purposes  involved,  places  the 
limitation  whore  the  leave  is  for  the  purpose  of  taking  a 
position  outside  the  city  and  county  service  of  accoptlng 
a  position  in  some  department  of  the  city  other  than  the  one 
where  the  party  Is  employed,  also,  it  will  be  noted,  referring 
thereto  In  the  singular. 

Had  it  been  intended  to  restrict  the  officers  and 
employees  to  a  total  of  six  montiis  throughout  the  life  of 
the  employment  of  the  individual,  it  would  have  so  stated 
specifically  and  referred  to  "leaves"  and  "positions"  in  the 
plural  ao  as  to  cover  all  leaves  taken  for  such  purposes 
totaling  in  the  aggregate  to  six  months.   It  thus  appears 
ratlier  clearly  that  the  six  month  limitation  has  reference 
to  any  one  leave  granted  at  one  time,  rather  than  to  all 
leave 3  granted  during  the  whole  life  of  an  employment  of" 
an  individual, 

It  is  equally  clear  that  leaves  for  the  purposes 
•vela  related  are  to  be  sparingly,  instead  of  indiscrim- 
inatedly,  granted.     e  proposed  rule  as  submitted  appears 
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to  be  an  attempt  to  keep  within  both  the  language  and  intent 
of  the  charter  provision  und  la,  in  my  opinion  therefore,  a 
legal  Rule* 

You  are  therefore  advised  that  Section  153  of  the 
Charter  does  not  lii.lt  leaves  of  absence  to  a  total  of  six 
months,  in  tlie  aggregate,  throughout  the  life  of  the  employ- 
ment of  an  individual.   You  are  further  advised  that  I 
believe  your  proposed  Rule  to  be  legal  and  in  conforiJLty 
with  both  the  language  and  tie  intent  of  the  six  month 
limitation  on  leaves  of  absence  as  herein  outlined. 


Respectfully  submitted, 

CITY  A     ET 


To  - 

Civil  oorvloe  Commission. 
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September  11,  1940. 


SUBJECTt  In  Re,  Section  27  of  the  Charter  - 
Payment  of  Coats  In  Brown  vs.  Boyd, 
including  allowance  of  Attorney* s 
fees  to  Grover  O'Connor. 


Dear  Sir: 

Some  months  ago  I  advised  you  that  Judge  Isadore 
Golden,  in  taxing  costs  in  the  case  of  Brown  vs.  Boyd, 
Superior  Court  No.  257,212,  allowed  to  Mr.  Grover  O'Connor 
the  sum  of  £3,000*00  as  attorney  representing  the  tax- 
payer plaintiff  in  the  action.   This  amount  i3  in  addition 
to  the  ordinary  costs  taxed  in  the  action. 

The  attorney's  fee  was  allowed  pursuant  to  the 
provisions  of  Section  27  of  the  charter  which  reads  as 
follows  I 

"Section  27*   In  the  event  that  a  taxpayer 
of  the  city  and  county  institute  suit  or  other 
proceeding  as  provided  by  law  against  any  officer, 
board  or  oonidsaion  of  the  city  and  county  in  the 
name  of  said  taxpayer  on  behalf  of  the  city  and 
county,  if  judgment  be  finally  entered  in  his 
favor  he  shall  be  allowed  his  costs  and  also  such 
reasonable  compensation  for  attorney's  fees  as  may 
be  fixed  by  the  court.  " 

Briefly  the  facts  in  the  case  are  as  follows! 

In  December,  1933,  the  Police  Commission  made  a 
requisition  upon  the  Civil  Service  Commission  for  the  cer- 
tification of  three  eligible  candidates  for  the  positions 
of  Captains  of  Police. 

The  Board  of  Supervisors,  at  the  request  of  the 
then  acting  Mayor,  passed  an  emergency  appropriation  ordin- 
ance to  provide  funds  for  these  positions,  and  created  the 
three  additional  captaincys.   The  Civil  Service  Commission 
made  the  requisite  certifications  and  the  Police  Commission 
made  the  appointments. 
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In  April,  1935,  Drown,  a  taxpayer,  brought 
action  in  the  Superior  Court  to  prevent  payment  of  the 
claimed  salaries  of  the  three  Captains  upon  the  grounds 
that  their  respective  appointments  were  illegal.    rown 
was  represented  by  Mr.  Grover  O'Connor. 

Time  will  bo  SBrved  by  merely  stating  that  the 
Superior  Court  decided  the  controversy  in  favor  of  the 
Captains  but  on  appeal,  the  District  Court  of  Appeal  reversed 
the  court  below,  and  the  Supreme  Court  refused  a  hearing  so 
the  decision  of  the  District  Court  of  Appeal  stands  as  the 
law  of  the  case  in  so  far  as  the  tax  payer  and  the  captains 
are  concerned. 

In  due  time  the  plaintiff  filed  his  cost  bill  in 
the  action  to  the  end  that  he  ml^ht  be  reimbursed  for  his 
costs  expended  in  the  action.   One  of  the  items  in  his  bill 
was  "5,000.00  for  attorney's  fee3  for  Attorney  for  Plaintiff •" 
This  amount  was  olaimed  pursuant  to  the  provisions  of 
Section  27  of  the  Charter  above  quoted. 

After  elaborate  argument  before  Judge  Isadora  Golden, 
the  Court  allowed  the  cost  items  claimed  including  $3,000.00 
as  an  attorney's  fee  for  Mr.  O'Connor.     e  order  of  the  court 
in  this  regard  iias  been  appealed  from  and  the  appeal  is  now 
pending.   During  the  hearing  on  the  motion  to  re tax  coats 
it  was  admitted  by  this  office  that  $2,500,00  would  be  a 
reasonable  attorney's  fee  for  the  work  done  by  Mr.  O'Connor, 
so  no  question  is  here  made  as  to  the  reasonableness  of  the 
amount  allowed  by  Judge  Golden  but  the  sole  question  is  as 
to  his  power  to  allow  any  attorney's  fee  under  Section  27 
of  the  Charter. 

You  ask  my  advice  as  to  whether  you  should  pay  the 
costs  as  re taxed  or  proceed  with  the  appeal  from  Judge  Goldon's 
order. 


OPINION. 


The  general  rule  is  that  when  a  taxpayer  brings  an 
action  to  recover  money  unlawfully  spent  or  to  prevent  its 
unlawful  expenditure,  the  cost  of  retaining  an  attorney 
cannot  be  allowed  to  plaintiff  unless  expressly  provided  for 
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by  statute,  althouji  in  a  few  jurisdictions  suoh  an  allowance 
has  been  sustained  without  statutory  authority  upon  the 
ground  that  the  county  or  municipality  has  received  the  benefit 
of  such  services  and  therefore  should  pay  for  them.   Such, 
however,  is  not  the  rule  in  California, 

See  Section  1021  of  the  Code  of  Civil  Procedure  which 
says  I 

"Except  as  attorney's  fees  are  specifically 
provided  for  by  statute,  the  ccasure  and  mode  of 
c  ...ensation  of  attorneys  and  counselors  at  law  is 
left  to  the  agreeiuont,  express  or  Implied,  of  the 
parties;  •  •  *  •*" 

In  commenting  on  tills  soction  the  Supreme  Court  of 
this  State,  in  LOS  ANGELES  IRUM  etc,  hki         ,  AR3),  197  Cal, 
103,  said J 

"Interpleader  is  not  one  of  those  actions  where 
counsel  fees  are  'expressly  allowed  by  statute'  (Code 
Civ.  Froc,  sec.  386),  and  in  view  of  the  plain  import 
of  the  provisions  of  section  1021  of  the  ^oue  of  Civil 
Procedure,  we  are  of  the  opinion  that  a  plaintiff  in 
such  an  action  is  not  entitled  to  be  compensateu  for 
the  attorneys'  fees  incurred  in  the  prosecution  thereof. 
In  announcing  this  rule  we  are  not  unmindful  of  the 
numerous  authorities  of  other  jurisdictions  cited  by 
appellant  to  the  effect  thut  a  plaintiff  in  an  Inter* 
pleader  action  may  recover  reasonable  counsel  fees* 
It  may  be  added,  however,  that  there  appears  to  be  a 
decided  conflict  on  tuis  point  among  the  authorities. 
But,  in  this  state,  soction  1021  of  the  Code  of  Civil 
Procedure  Is  conclusive  upon  the  point  and  expressly 
leaves  the  question  of  counsel  fees  to  the  agreement 
of  the  parties  where  not  provided  for  by  statute." 

See  alsoi 

COUNTY  G*1  TULARE  v.  CITS   1  DINUBA,  205  Cal.  111. 

On  the  other  hand,  where  the  statute  so  provides, 
the  payment  of  attorneys'  fees  nas  been  sustained. 

Soet  LEE  v.  ]  01  SAi>  JOA  , 

112  Cal.  354. 

When  tills  case  was  decided  the  law  provided  that 
the  Court  might,  in  probate  proceedings,  appoirfc  an  attorney 
to  represent  the  absent  heirs  interested  in  the  estate,  and 
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fix  the  compensation  Tor  his  services.   In  passing  on  the 
matter  the  Court  aaidi 

"It  Is  eminently  prober  that  the  court  should 
appoint  attorneys  to  guard  the  Interests  of  absent 
heirs  and  legatees,  and  such  attorneys  are  entitled, 
not  only  to  a  reasonable  coupensation  for  their 
services,  but  to  considerate  treatment," 

To  the  same  effect: 

LEACH  v.  PIERCE,  93  Cal.  627. 


In  the  instant  case  we  have  the  direct  charter  pro- 
vision quoted  above  authorizing  the  payment  of  an  attorney's 
fee.  In  litigation  brought  by  a  tax  payer.   Such  a  provision 
has  the  full  effect  of  a  State  lav/. 

See:  ERICK  v.  LOS  ANGELES,  115  Cal.  512| 

"The  charter  (of  Los  Angeles),  to  the  extent  of 
its  purposes  as  a  scheme  of  municipal  government.  Is 
a  'statute1  within  the  meaning  of  tLat  section;   it 
is  undoubtedly  a  lav/,  though  of  local  operation; 
the  constitution  declares  it  to  be  the  organic  lav/ 
of  the  city." 

See  also: 

WHITMORE  v.  BROW,  207  Cal.  473: 

"Charters  promulgated  under  the  constitution 
aa  free  holders  charters  have  all      e  dignity 
of  ordinary  statutes." 

Also:   STERN  v.  CITY  COUNCIL  OF  BERKELEY, 
25  Cal.App.  685: 

"A  city  charter  framed  and  adopted  pursuant  to 
constitutional  provisions  is  not  a  law  passed  by  a 
municipality,  but  Is  a  law  of  the  state  g  the 
same  force  and  effect  as  a  law  directly  enacted  by 
the  legislature." 

Therefore  we  may  conclude  that  there  is  a  State  law 
which  authorizes  the  Inclusion  of  attorneys'  fees  as  an  item 
of  costs  in  tax  payers  suits. 
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The  only  question  left  to  be  considered  la.  Is 
this  a  special  law  which  comes  within  the  prohibitions  of 
Section  25,  Chapter  IV,  of  the  Constitution,  which  reads,  in 
part,  as  follows! 

"The  legislature  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  cases,  that  is 
to  sayi 

First  -  *  *  » 

Second-  •  *•  * 

Third  -  Regulating  the  practice  of  courts  of 
Justice.  #  ■::•  ■■■" 

Upon  the  hearing  on  this  matter  this  point  was  raised 
by  counsel  for  the  city,  that  the  Charter  was  in  the  nature  of 
special  legislation  and  citing  the  nechanics  lien  case,  to-wit, 
BULDERS  SUPPLY  DEPOT  v.  O'CONNOR,  150  Cal.  265,  and  similar 
cases.   The  trial  court  refused  to  sustain  the  point  on  the 
grounds  that  in  our  case  the  action  was  by  Charter  and  not 
by  act  of  the  Legislature. 

I  will  rofer  to  the  sustaining  argument  on  this 
point.   In  the  instant  case  the  provision  providing  for 
attorney's  fees  is  one  of  the  Chartor.   While  it  has  all  the 
force  of  a  legislative  act,  it  is  not  the  direct  act  of  the 
Legislature,  but  rather  the  act  of  the  people  of  San  Francisco 
which  has  been  ratified  by  the  Legislature  which  bouy  could 
ratify  or  reject  it  but  could  not  change  it. 

Section  6,  Article  XI  of  the  Constitution  gives  to 
a  charter  city  power: 

"to  make  and  enforce  all  laws  ana  regulations 
in  respect  to  municipal  affairs  *  *  *" 

If  the  people,  in  adopting  a  charter,  desire  to 
encourage  actions  by  taxpayers  to  prevent  the  illegal  expend- 
iture of  municipal  funds  by  providing  that  the  taxpayer  who 
prevents  such  expenditures  shall  at  least  be  compensated  for 
his  expense  in  so  doing,  that  is  their  municipal  affair,  and 
It  is  not  such  a  special  law  as  is  rof erred  to  in  Section  25, 
Article  IV  of  the  Constitution* 

In  dealing  with  the  proposition  that  municipal 
charter  provisions  are  not  special  laws  seet 
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STERN  v.  CITY  C  U1ICIL  OF   BERKELEY, 
25  Cal.App.  685. 

In  this  case  the  District  Court  of  Appeal  saidj 

"The  further  contention  that  the  charter  pro- 
vision In  question  is  a  special  law  and  la  therefore 
unconstitutional  uncer  subdivision  2b  of  section  25  of 
article  IV  of  the  constitution  is  untenable,   Uecess- 
aril      cliartcrs  of  the  various  cities  throtighout 
tho  state  must  differ  in  many  minor  details  in  order 
to  conform  to  the  varying  needs  of  different  local- 
ities,   ^ch  differences,  however,  will  not  operate 
to  bring  each  of  the  many  existing  city  ciurters  within 
the  category  of  special  legislation.   Where  a  munici- 
pal charter  as  a  whole  is  germane  to  the  purpose  of 
its  creatl  :,  ■  i  its  various  sections  are  subordinate 
to  and  in  iiarmony  with  the  fundamental  and  statutory 
law  of  the  eta  to  and  affect  all  p  .  3  oris  and  tilings 
alike  in  the  particulars  provlued  for,  the  objection 
that  such  charter  or  any  provision  thereof  is  special 
legislation  cannot  be  successfully  maintained." 

On  the  general  subject  of  attorneys*  fees  being 
allowed  on  litigation  in  special  instances,  an  investigation 
will  show  that  whBre  tho.'.r  allcwanco  is  provided  by  law 
they  may  be  allowed. 

See:  MA       r,   OOTE,  81  Cal.App.  06. 
where  the  Court  held  that  when  the  proviaiona  of  the  Workmen's 

pensation  Act  provided  for  the  fixing  of  a  reasonable 
attorney's  fee,  tiie  same  might  be  allowed  and  that  such 
allowance  was  not  violative  of  tho  fourteenth  amendment  to 
the  United  States  Constitution  as  an  arbitrary  discrimina- 
tion, such  proviaion  of  tho  Act  operating  uniformly  upon  all 
who  shared  in  the  same  relation  to  it. 

In  GRANITE  BOCK  CO.  v.  IU    .  93  Cal.App.  507, 
tho  Court  lie  Id  i 

ection  2  of  Chapter  303,  statutes  1'J19, 
authorizing  the  trial  court  to  include  an  attorney's 
lee  as  a  part  of  the  costs  to  be  awarded  to  ' 
prevailing  party'  Is  not  unconstitutional." 
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Therefore  I  am  of  tlie  opinion  thut  the  appeal  now 
being  prosecuted  by  the  City  against  the  decision  of  Judge 
Golden  in  allowing  a  fee  of  $3,000,00  as  costs  in  the  action 
which  is  the  subject  natter  of  this  opinion,  should  not  be 
further  prosecuted;  that  the  appellate  court  should  be 
requested  to  dismiss  the  appeal;  and  that  the  Judgment  for 
costs,  including  the  allowance  for  attorney's  fees,  should 
be  paid* 


Very  truly  yours, 

— city  Atfttofoftm1 


To  - 

The  Co  .troller 


#1 


3193 


September  23,  1940. 


SUBJECT:  Right  of  Convict  Sentenced  to  Life 
Imprisonment  to  Receive  Retirement 
Allowance. 


Gentlemen: 


r 


This  office  is  in  receipt  of  your  request  for  an  opinion  which 
eads  as  follows: 

"John  J.  Kelly,  chauffeur,  Department  of  Public  ;orks 
died  December  14,  1939.   In  connection  with  the  resulting 
death  claim  against  the  Retirement  System,  the  following  facts 
are  submitted: 

1.  The  beneficiary  under  the  Retirement  System  is 
Eugena  LI.  Kelly. 

2.  According  to  information  received  from  L!rs. 
Marga  et  IdcKenomey,  2773  -  21st  St.,  Atwater  2370,  and  Mr. 
Tobelman  of  the  Street  Repair  Eureau,  Department  of  Public 
»Vorks,  Eugena  M.  Kelly  has  been  sentenced  to  life  imprison- 
ment and  has  been  confined  to  Tehachapi  Prison  for  some- 
thing over  three  years. 

3.  Our  understanding  is  that  a  person  sentenced 
to  imprisonment  in  a  State  prison  for  life,  is  therefore 
deemed  civilly  dead,  according  to  Section  674  of  the  Penal 
Code  of  the  State  of  California. 

4.  Because  of  the  foregoing  facts  payment  of  the 
benefit  was  withheld,  and  the  entire  matter  was  referred  to 
the  Public  Administrator,  in  order  that  he  might  apply  for 
authority  to  handle  the  estate. 

5.  The  Retirement  Office  now  is  informed  that  on 
May  21,  1940  Governor  Culbert  L.  Olson  signed  a  Commutation 
of  Sentence  from  life  fo  ten  years  in  the  case  of  Jeanne 
M.  Kelly,  who  evidently  is  the  same  person  as  Eugena  . 
Kelly,  the  beneficiary  shown  on  our  records. 

The  question  now  arises  as  to  whether  Eugena  1\.   Kelly, 
under  a  ten-year  sentence  in  the  State  .  rison,  qualifies  as 
beneficiary,  to  receive  the  death  benefit  amounting  to  $2505.34. 
Your  opinion  on  this  point  is  requested." 
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or  m  ion 

Section  674  of  the  Penal  Code  of  the  State  of  California  is  as 
follows! 

"CIVIL  DEATH:   PAROLED  PRISONER l  RECORD  OP  ORDER. 
A  person  sentenced  to  imprisonment  in  the  state  prison  for 
life  is  thereafter  deemed  civilly  dead; 

Civil  rights  of  paroled  prisoner,   -  Provided, 
however,  that  in  any  such  cases,  if  the  person  so  sentenced 
be  liberated  from  prison  by  parole  under  the  terms  and  con- 
ditions of  the  parole  laws  of  this  state,  the  board  of 
prison  directors,  or  such  other  officials  or  official  having 
power  to  grant  paroles  may  permit  to  such  person  so  paroled, 
civil  rights,  other  than  the  right  to  act  as  a  trustee,  or 
hold  public  office,  or  exercise  the  privilege  of  ai  elector, 
during  the  term  of  such  parole.  The  scope  or  extent  of  such 
civil  rights  shall  be  determined  by  such  board  of  directors 
or  other  officials  having  control  of  such  paroled  person, 
either  at  the  time  the  parole  is  granted  or  at  such  other 
time  as,  in  the  Judgment  of  such  board  or  other  official. 
Is  for  the  best  interest  of  society  and  such  paroled  person. 

Record  of  order.  -  The  board  of  directors  or  other 
official  having  control  of  the  matter  of  paroles,  shall  at 
the  time  of  permitting  such  civil  rights,  make  a  permanent 
record  thereof,  and  give  such  paroled  person  a  duly  authenti- 
cated copy  of  such  order  or  orders,  and  such  record  shall  be 
a  public  record  for  the  benefit  of  all  persons  requiring 
Information  in  that  behalf." 

Section  675,  Penal  Code,  permits  one  who  has  been  declared 
Illy  dead  to  testify  as  a  witness  and  to  make  and  acknowledge  a  sale  or 
conveyance  of  property. 

Section  676,  Penal  Code,  protects  the  physical  person  of  a 
convict. 

The  leading  case  in  California  Is  ESTATE  OF  DONNELLY,  125  Cal  . 
417,  at  419,  The  pertinent  portions  of  said  case  are  quotedi 

"Civil  death  Imports  a  deprivation  of  all  rights 
whose  exercise  or  enjoyment  depe  nds  upon  some  provision  of 
positive  law.   In  Anderson's  Law  Dictionary  civil  death  is 
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defined  to  bet   'Extinction  of  civil  rights.'   Bouvier  sayas 
•Civil  death  is  the  state  of  a  person  who,  though  possessing 
natural  life,  has  lost  all  his  civil  rights  and  as  to  them  is 
considered  as  dead.'   Abbott  defines  civil  death  to  bet   'The 
legal  privation  or  extinction  of  a  person's  rights  and 
capacities  among  his  fellow  members  of  society.'   In  Estate 
of  Ilerac,  35  Cal.  392,  95  Am.  Dec.  Ill,  the  court  saidi   'If 
the  convict  be  sentenced  for  life  he  becomes  civiliter  inortuus , 
or  dead  in  law,  in  respect  to  his  estate,  as  if  he  was  dead 
in  fact.'  #  ♦  *  * 

"The  provisions  of  sections  675  and  676  of  the  Penal 
Code,  instead  of  impairing  this  construction  given  to  section 
674,  strengthen  It  by  showing  that  but  for  these  provisions, 
in  the  opinion  of  the  legislature,  the  civil  death  of  the 
felon  would  extend  to  the  cases  therein  namedj  and  the  enum- 
eration of  the  cases  wherein  section  674  is  inoperative 
authorizes  the  conclusion  that  those  are  the  only  cases  in 
which  it  is  not  to  be  applied." 

"ee  also i   COFFEE  v.  IIAYNES, 
124  Cal.  561 j 

21  CAL.  JURIS.  465. 

The  only  civil  rights  which  may  be  exercised  by  one  who  has  been 
in  a  state  prison  for  life  are  those  expressly  provided  for  In  Sections 
675  and  67G  of  the  Penal  Code,  and  those  civil  rights  which  may  be  given 
upon  liberation  from  prison  by  parole,  as  provided  in  Section  674  of  the 
Penal  Code. 

I  have  read  the  opinion  of  Attorney  General  Earl  warren,No. 
NS-2889,  dated  September  10,  1940,  and  addressed  to  the  uotrd  of  Trustees, 
California  institution  for  Women  at  Tehachapi.  The  attorney  general  in 
his  opinion  states  that  he  finds  no  California  authorities  which  stress 
the  effect  of  commutation  of  sentence  upon  civil  rights.  The  effect  of 
the  commutation  does  not  appearjfco  be  pertinent  in  the  instant  case,  as 
Eugent  elly's  sentence  had^^oeen  comrautated  at  the  time  of  the  death 
of  her  father. 

There  appears  to  be  a  grave  legal  question  as  to  whether 
Eugena  M.  Kelly  qualifies  as  a  beneficiary.   In  order  to  fully  protect 
the  retirement  board,  it  would  be  advisable  to  not  make  a  payment  until 
this  matter  has  been  fully  adjudicated  by  a  duly  qualified  court. 
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You  are  therefore  advised  that,  under  the  circumstances  and 
the  facts  as  stated  in  your  request  for  an  opinion,  no  payment  shoi Id 
be  made  to  2ugena  K.  Kelly,  nor  to  any  other  person,  until  so  required 
"by  an  order  of  court. 

Respectfully  submitted, 


CITY  ATTORNEY 
Retirement  Board 
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September  26,  1940, 

SUBJECT t  Re  -  Statue  of  Retirement  Allowance  of 
Tax  Collector,  Coroner  and  Public 
Admini  b  tr  at  or . 

Gentlemen t 

I  am  in  receipt  of  your  recent  request  for  an  opinion,  as  follows t 

"Section  158  of  the  so-called  'new  charter'  changed 
certain  officers  of  the  City  and  County  of  San  Francisco  from 
an  elective  to  an  appointive  status.   The  officers  in  these 
positions  at  that  time  became  members  of  the  Retirement  System 
on  January  8,  1932  in  their  new  status  as  appointive  officers, 
and  have  contributed  to  the  System  since  that  date  in  the  same 
manner  as  other  members.  As  elective  officers,  they,  of 
course,  had  been  excluded  from  the  System  by  Section  1,  Art- 
icle 17  of  the  'old'  charter. 

"Only  three  persons  whose  status  was  chanced  by  the 
foregoing  provisions  of  the  'new'  charter,  remained  in  city- 
service,  the  positions  occupied  by  them  being  Tax  Collector, 
Coroner  and  Public  Administrator. 

"A  question  has  been  raised  as  to  whether,  in  cal- 
culating the  retirement  allowance  of  these  three  persons, 
the  Retirement  System  should  take  into  account,  service 
rendered  by  said  persons  during  the  time  they  served  as  elect- 
ive officers  and  as  such  were  excluded  from  membership  in 
the  Retirement  System.  You  are  referred  to  an  opinion  of 
the  City  Attorney,  under  date  of  December  28,  1925,  denying 
credit,  as  prior  service,  for  time  served  by  members  of  the 
Retirement  System  prior  to  becoming  members,  in  positions 
excluded  by  the  Charter  from  the  Retirement  System. 

"You  are  requested  to  give  the  Retirement  I-oard  your 
opinion  on  the  status  under  the  Retirement  System,  of  the 
service  rendered  by  the  three  persons  referred  to  above,  as 
elective  officers  in  the  positions  brought  under  the  Retire- 
ment System  by  the  'new'  charter." 

0  PII,  ION 
There  are  two  problems  which  must  be  decided! 

(1)  Whether  under  Section  158  of  the  Charter  credit  is  to  be 
allowed  for  prior  service  while  serving  as  an  elective  officer;  and 

(2)  Should  said  prior  service  be  properly  credited,  whether 


■ 
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It  is  constitutional  to  allow  said  prior  Service  in  view  of  Article  IV, 
Section  31  of  the  California  Constitution. 

The  pertinent  portion  of  Section  150  of  the  present  charter 
reads  as  follows z 

"In  order  to  continue  in  force,  with  modifications 
as  are  set  forth  in  this  charter,  provisions  already  exist- 
ing for  retirement  and  death  benefits  for  officers  and  em- 
ployees of  the  city  and  county,  the  San  Francisco  City  and 
County  Employees'  Retirement  System,  hereinafter  referred 
to  as  the  retirement  system  or  the  system,  is  hereby  cre- 
ated.  Elective  officers  and  members  of  boards  and  com- 
missions shall  not  be  eligible  to  the  benefits  of  said  re- 
tirement system.   Officers  who  are  made  appointive  by  this 
charter,  as  well  as  officers  and  employees  of  offices  here- 
tofore not  under  the  retirement  system  and  who  are  brought 
under  the  said  system  by  this  charter,  who  shall  have 
attained  the  age  of  at  least  seventy  years  on  the  date 
said  charter  becomes  effective,  shall  not  become  members 
of  the  retirement  system.   Such  officers  and  employees 
who  shall  not  have  attained  the  age  of  seventy  years  on 
such  date  shall  become  members  of  said  retirement  system 
on  the  date  this  charter  becomes  effective  and  any  benefits 
granted  on  account  of  service  excluding  service  rendered 
as  lawful  members  of  the  retirement  system,  rendered  by 
said  officers  and  employees  to  the  city  and  county  prior 
to  such  date  shall  be  provided  by  contributions  of  the 
city  and  county." 

This  provision  of  the  charter  must  be  liberally  construed. 

In  the  case  of  O'DEA  v.  COOK,  et  al.,  176  Cal.  659,  the  court 
used  the  following  language: 

"It  is  a  firmly  established  principle  of  Judicial 
construction  that  pension  statutes  serving  a  beneficial 
purpose  are  to  be  liberally  construed."   (Citing  cases.) 

\* 
In  HURLEX"  v.  SYKES,  69  Cal.  Ajpp.  510,  Presiding  Justice  Tyler, 
writing  the  opinion,  says,  speaking  of  the  San  Francisco  charter  pro- 
visions for  the  pensioning  and  relief  of  members  of  the  fire  department 
of  said  city:  y-— 

"The  spirit  of  these  provisions  is  to  protect  all 
members  of  the  fire  department  in  the  benefits  which  the 
fund  insures,  and  they  should  ...  be  Interpreted  on 
broad  principles.  Any  other  construction  would  result  in 
a  limitation  of  the  beneficial  provisions  of  the  act,  and 
render  nugatory  the  manifest  intention  of  the  law-making 
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power  and  do  violence  to  its  apparent  purpose.  *  *  *  » 
Where  the  language  of  a  pension  statute  is  of  such  am- 
biguity as  to  its  true  waning  as  reasonably  to  afford 
two  different  and  opposite'conclusions,  the  one  leading 
to  its  enforcement  so  that  it  will  in  full  measure  pro- 
duce the  beneficial  results  which  its  spirit  and  its 
purpose  contemplate  and  its  context  will  support,  and 
the  other  to  the  frustration  of  its  central  purpose  and 
desideratum,  then  the  former  construction  must  be  Given 
the  statute  or  the  particular  language  thereof  whose 
meaning  is  enshrouded  in  doubt." 

Therefore,  we  are  bound  to  give  a  liberal  construction  to  the 
provisions  of  the  new  charter,  and  to  determine  wherein  it  differs 
from  the  charter  which  superseded  it.  The  superseded  charter  provided 
in  Section  1,  Article  XVII,  as  follows t 

"The  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  is  hereby  empowered  under  the  conditions 
set  forth  in  this  article,  on  the  vote  of  fourteen  mem- 
bers and  the  approval  of  the  Mayor,  to  establish  a  re- 
tirement system,  which  shall  provide  for  death  benefits, 
for  officers  and  employees  of  the  City  and  County  of  San 
Francisco,  provided  that  elective  officers  and  officers 
appointed  bythe  Mayor  and  persons  entitled  to  the  bene- 
fits of  any  pension  system  now  or  hereafter  established" 
by  the  City  and  County  of  San  Francisco  for  firemen  or 
policemen,  shall  not  be  eligible  to  the  benefit's  of  any 
retirement  system  established  under  this  Article." 

The  new  charter  superseded  the  old,  therefore  let  us  look  at 
our  present  charter.  Under  the  old  charter  there  was  an  absolute 
prohibition  against  any  elective  official  becoming  a  member  of  the  re- 
tirement systow.  The  present  charter,  while  containing  the  same  pro- 
hibition as  to  those  who  remain  elective  officers,  makes  a  special 
provision  for  those  who  were  elective  and  under  the  new  charter  have 
been  made  appointive"!  WoTE:  Elective  officials  and  members  of  boards 
and  commissions  shall  not  be  eligible  to  the  benefits  of  said  retire- 
ment system* 

Section  158  of  the  charter  above  quoted  does,  however,  extend 
the  benefits  of  the  retirement  system  to  officers  who  were  theretofore 
elective  and  who  are  made  appointive  by  the  new  charter  as  well  as 
officers  and  employees  of  offices  theretofore  not  under  the  retirement 
system,  provided  that  such  officers  and  employees  had  not  at  the  effect- 
ive date  of  the  new  charter  reached  the  age  of  seventy  years.  The 
section  contains  the  very  positive  provision  that  "any  benefits  grant- 
ed on  account  of  service,  excluding  service  rendered  as  lawful  members 


of  the  retirement  ayatem,  rendered  by  said  officera  or  employees  to 
the  City  and  County  prior  to  such  date  shall  be  provided  by  contrlbu- 
tlons  of  the  City  and  County. " 

It  appears  to  me  that  this  language  brings  these  particular 
officers  and  employees  into  the  same  category  as  all  employees  of 
the  City  who  were  brought  under  the  provisions  of  the  retirement  sys- 
tem under  the  old  charter  which  contained  the  following  language t 

"Liabilities  accruing  under  the  retirement  system 
because  of  service  rendered  to  the  City  and  County  of  3an 
Francisco  by  individuals  prior  to  the  establishment  of  the 
system  for  their  respective  classes  shall  be  met  by  con- 
tributions to  the  retirement  system  by  the  City  and  County 
In  addition  to  any  amount  contributed  to  match  members' 
contributions,  etc."   (Section  3,  Article  XVII,  old  charter.) 

liote  the  similarity  of  language  of  the  old  charter  relative 
to  prior  service,  and  that  of  the  new  dealing  with  the  same  subject, 
as  to  formerly  elective  officials.  No  question  has  ever  been  raised 
as  to  the  right  of  the  City  to  take  into  consideration  prior  service 
under  the  old  charter,  and  in  view  of  the  express  provision  on  the 
subject  contained  in  the  new  charter,  I  am  of  the  opinion  that  the 
same  rule  should  apply  to  those  whom  the  new  charter  brings  into  the 
system. 

I  note  your  reference  to  the  opinion  of  my  predecessor,  Mr. 
George  Lull,  under  date  of  December  28,  1925.  On  two  occasions  I  had 
occasion  to  concur  in  thic  opinion  and  follow  it.  These  cases,  how- 
ever, arose  under  the  old  charter,  and  I  believe  that  by  virtue  of 
the  i rovisions  of  the  present  charter,  the  opinion  no  longer  is 
applicable  to  those  officials  who  were  formerly  elective. 

As  to  your  second  questioni  Will  the  allowance  for  prior 
aervice  contravene  Section  31  of  Article  IV  of  the  Constitution 
which  prevents  gifts  for  private  purposes? 

It  is  undoubtedly  true  that  where  a  pension  law  is  passed 
after  the  services  have  been  rendered  the  pension  is  looked  upon  as 
a  gift  and  is  void  under  the  provision  of  the  Constitution  mentioned. 
But  in  the  instant  case  the  charter  section  declaring  the  officials 
in  question  to  be  entitled  to  the  benefits  of  the  retirement  system 
was  enacted  to  apply  In  the  future,  and  in  addition  to  providing 
for  the  future  service,  it  also  providod  for  certain  allowances  for 
past  aervice.   In  other  worda,  practically  8ald:   "If  you  will  con- 
tinue in  your  poaition  you  will  be  allowed  a  pension,  the  amount  of 
which  will  be  based  on  your  future  aervice,  but  also  upon  your  past 
service."  Or,  in  other  worda,  for  your  aervicea  the  City  will  pay 
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your  salary  and  give  Jou   a  pension  based  upon  your  past  as  well  as 
your  future  service* 

The  charter  provision  is  not  retroactive.   It  grants  the 
retirement  allowance  for  future  service,  but  bases  the  smount  there- 
of on  future  service  supplemented  by  credit  for  past  service* 

This  arrangement  became  a  part  of  the  contract  of  employ- 
ment -  O'DEA  v.  COOK,  176  Cal*  659  -  where  the  court  saidj 

"Where  services  are  rendered  under  a  pension 
statute,  the  pension  provisions  become  a  part  of  the 
contemplated  compensation  and  a  part  of  the  compen- 
sation itself. H 

I  am  mindful  of  the  late  case  of  LAL2B  v.  BOARD  OP  PEACE 
OFFICERS,  etc.,  29  Cal.  App.  (2d)  348,  (Nov.  21,  1938),  which  holds 
that  a  pension  is  a  gratuity  when  it  is  granted  for  services  pre- 
viously rendered,  and  which  at  the  time  they  were  rendered  gave 
rise  to  legal  obligation.   In  my  opinion  this  case  is  not  in  point, 
for  the  reason  that  the  retirement  allowance  to  be  made  to  the 
officials  in  question  is  not  for  past  service,  but  for  future  serv- 
ice.  Even  this  case  makes  the  distinction.   In  the  case  cited 
there  was  no  pension  law  when  the  officer  was  injured, and  after  the 
enactment  of  the  law,  the  officer  applied  for  pension  under  the 
newly  enacted  law.   On  page  350  of  the  report  the  court  soldi 

"It  is  evident  that  the  pension  which  petition- 
er is  endeavoring  to  collect  is  a  Gratuity,  because 
due  to  his  permanent  disability  he  has  not  r  endered 
any  service  tc  the  state  or  any  subdivision  thereof, 
subsequent  to  the  enactment  of  the  law  authorizing 
the  pension  which  he  desires." 

I  believe  the  Instant  case  comes  more  properly  within  the 
principles  laid  down  in  that  long  line  of  cases  which  hold  that 
where  the  pension  of  a  retired  employee  is  based  on  the  amount  of 
salary  attached  to  his  position  at  the  time  of  his  retirement,  the 
subsequent  increase  of  compensation  for  the  position  from  which  he 
retired  increases  his  pension  accordingly. 

See  KLENCH  v.  PENSION  FUND  COMMISSIONERS,  etc.,  79  Cftl. 
App,  171,  where  the  court  saidj 

"Moreover,  while  no  public  officer  or  employ- 
ee of  the  government  is  entitled  as  of  right  to  a 
pension  (Douglas  v.  Pension  Board  of  the  City  of 
Sacramento,  75  Cal.  App.  335,  242  Pac.  756),  still, 
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when  once  the  government  establishes  a  retirement  pen- 
sion system  for  its  officers  and  employees  and  provides 
the  funds  and  means  for  administering  it  according  to 
its  design,  any  such  officer  or  employee,  when  the 
conditions  arise  or  occur  upon  which,  under  the  rules 
and  regulations  of  the  system,  he  becomes  eligible  to 
be  retired  and  placed  upon  the  pension  roll,  and  having 
met  all  the  requirements  entitling  him  to  be  so  retired, 
has  in  fact  been  retired  and  enrolled  upon  the  pension 
list,  he  has  then  acquired  a  vested  right  to  draw  his 
pension  and  to  receive  as  such  whatever  sum  or  sums 
of  money  may  be  provided  for  such  purpose  for  officers 
or  employees  of  the  class  to  which  he  belongs .^ 

See  also t   JONES  v.  COONEY,  82  Col.  App.  265. 

It  therefore  appears  to  me  that  the  provisions  in  our 
present  charter  relative  to  retirement  allowances  for  formerly 
elective  officers  do  not  contravene  the  constitutional  provision. 

You  are  therefore  advised  that  in  fixing  the  retirement 
allowances  of  the  officials  mentioned,  you  should  take  into  consid- 
eration, as  provided  in  the  charter,  the  prior  service  rendered. 

Respectfully  submitted, 


CITY  ATTORHIT 
Retirement  Board 


CC  -  Controller 
Coroner 
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October   4   1940 

SUBJECT:   In  Re:   DECLARATION  OF  POLICY  INVOLVI"/ 
SUBMISSION  OF  CHART 

Dear  Sir: 

You  have  submitted  to  me  copies  of  two  charter  declarations 
of  policy  -  one  which  Involves  a  charter  amendment  to  make  the  office  of 
Coroner  elective  and  the  other  a  charter  amendment  to  make  the  office  of 
the  Registrar  of  Voters  elective. 

The  declarations  are  practically  In  the  same  form,  only  one 
involves  the  officer  of  Coroner  and  the  other  the  office  of  the  Registrar 
of  Voters.   The  declarations  are  in  the  following  words  and  are  signed 
by  four  members  of  the  Board  of  Supervisors : 

"'•^he  undersigned  members  of  the  Board  of  Supervisors 
hereby  submit  to  the  electors  of  the  City  and  County 
of  San  Francisco,  at  the  next  succeeding  general  municipal 
election  or  a  special  election  called  for  the  purpose, 
tie  following  declaration  of  policy: 

"RESOLVED,  that  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  should  take  the  necessary  pro- 
ceedings to  submit,  and  submit  to  the  electors  of  the  City 
and  County  of  Sai  Francisco  at  the  earnest  possible  date 
the  following  proposition: 

"The  proposition  to  make  the  office  of  Coroner  of  the  City 
and  County  of  San  Francisco  elective  instead  of  appointive." 

You  ask  as  to  whether  or  not  such  declaration  of  policy  should 
be  -laced  upon  the  November  ballot  for  approval  or  disapproval  by  the 
electors. 


OPINION 

In  the  first  rlace  you  will  note  that  the  four  Supervisors 
who  signed  the  declaration  of  policy  "subnlt  to  the  electors  of  the 
City  and  County  of  San  Francisco,  at  the  next  succeeding  general  municipal 
election  or  a  s  eclel  oluctlon  called  for  the  purpose,  the  following 
declaration  of  policy:'' 

The  coming  election  in  November  is  not  a  general  municipal 
election  nor  is  it  a  special  election.   Section  5  of  the  Charter  provides: 


"At  the  general  municipal  election  in  1031,  and  every 
y*ar  thereafter  there  shall  be  elected  a  mayor,  etc  . 


fourth 


-2- 

Therefore,  it  must  be  admitted  that  the  general  municipal 
election  is  the  election  which  is  held  in  Sai  Francisco  on  the  odd 
numbered  years  and  the  election  held  this  year  is  the  election  held 
under  the  laws  of  the  State  of  California  and  nay  be  termed  a  state 
election  at  which  the  President  of  the  United  States  Is  chosen. 

However,  I  see  a  more  serious  difficulty  than  the  one  indicated, 
the  right  to  put  this  declax  atlon  upon  the  November  ballot  or  on  any 
other  ballot.   Our  Charter,  Section  179,  provides: 

"Any  declaration  of  pc  llcy  may  be  submitted  to  the 
electors  in  the  maimer-  rovided  for  the  submission  of 
ordinances;   and  when  a  .roved  by  the  majority  of  the 
qualified  electors  voting  on  said  declaration,  it  shall 
thereupon  be  the  duty  of  the  board  of  supervisors  to 
enact  an  ordinance  or  ordinances  to  c arry  such  policies 
or  principles  into  effect,  subject  to  the  referendum 
provisions  of  this  charter .""""* 

en  a  charter  amendment  is  submitted  to  the  eople  it  is  not 
done  by  an  ordinance  but  merely  by  a  motion  of  the  Board.  We  will  admit 
that  if  the  Board  of  Supervisors  desired  to,  it  could  submit  an  amendment, 

her  by  resolution  or  by  ordinance,  but  it  appears  to  me,  under  the 
very  provisions  of  the  Charter,  that  the  charter  framers  did  not  have 
in  mind  the  idea  of  compelling  a  majority  of  the  Board  of  Supervisors  to 
subr.iit  a  charter  amendment  on  the  motion  of  a  minority  of  the  Board,  even 
if  that  minority  is  backed  by  a  vote  of  the  people,  lor  note  the  language 
above  quoted: 

"Subject  to  the  referendum  provisions  of  this  charter." 

The  submission  of  a  charter  amendment  is  not  subject  to  any 
referendum.   That  the  submission  of  a  charter  amendment  by  the  Board  of 
Supervisors  is  not  the  ordinary  legislative  act  of  the  board  is  well 
stated  in  the  case  of  HARRISON  v.  ROBERTS,  145  Cal.  174,  vhere  the  court 
held  that  it  was  not  necessary  for  the  mayor  to  a; prove  or  disapprove 
the  action  of  the  board  in  submitting  a  charter  a  endment. 

"j-he  'legislative  authority1  of  the  city  and  county  is 
therefore  vested  in  the  board  of  supervisors*  The 
requirement  in  section  10  of  chapter  I  of  Article  II, 
that  certain  bills  nnd  resolutions  which  shall  have 
been  passed  by  the  board  of  supervisors  shall  be  pre- 
sented to  the  mayor  for  his  approval,  /Ives  him  a 
qualified  veto  upon  the  action  of  the  board,  but  does 
not  make  him  a  constituent  part  of  the  legislative 
authority  of  the  city  and  county.   Tire  provision  in 
this  section  is  moreover  limited  to  the  bills  and 
resolutions  'hereinbefore  provided1  and  does  not 
Include  rroposals  for  amendments  to  the  charter.  The 
provision  in  section  5  of  chapter  I  of  Article  II,  that 
he  shall  be  presiding  officer  of  the  board  of  aupervisors, 
confers  upon  him  no  more  legislative  authority  than  is 
ven  to  the  lieutenant-governor  by  being  president  of 
the  senate." 


There  are  two  ways  c:         i      ler   amendment  submitted 
oople  -  one  by  submitting  to  the  board  of  supervisors  a  etition 
not  less  than  I5,i  Of  the  ]     -ered  electors  of  the  City, 
based  on  the  vote  ctst  in  the  city  and  county  at  the  last  preceding 
state  general  election.  When  ouch  petition  is  filed  with  the     A  of 

s  and     ■  J  nsttthe  requisite  number  of  signatures  it  is 
mandatory  for  the  Board  to  submit  the  amendment  to  the  people. 

See:   Section  B.  Article  XI,  of  the  Constitution  of  Califor- 
nia. The  same  section  provides      the  charter  nay  also  be  amended 
by  amendments  submitted  by  the  legislative  body  of  the  city  and  county 
on  its  own  motion.   In  my  s  does  not  mean  a  submission  of 

it  by  the  board  which  is  made  by  the  direction  of  the  >eople. 
onstit  itlon  provides  .  ay  act  if  they  desire  to  have 

.er  a  ended,  and  throe  is  no  provision  in  the  Constitution  which 
makes  it  neoess  ry  or  even  permits  the  ^ecple  to  direct  whether  an 
amendment  should  be  submitted  or  should  not  be  subnltted  by  the  Board  of 
oervisors. 

When  we  take  into  consideration  the  fact  that  the  pecrle  then- 
selves,  a  rove  or  disao  rove  an  amendment  there  is  no  reasoi      the 
Board     id  be  compelled  by  the  people  to  submit  or  to  refrain  Irom 
submitting  any  particular  amendment.   If  by  a  declaration  of  pol     he 
Bocrd  could  be  eoapelled  to  submit  en  amendment  by  the  same     aration 
it  could  be  prevented  from  sub      ig  an  amendment,  even  if  the  majority 
of  the  board  desire  to  do  so. 

And  construing  the  meaning  of  Section  G,  quoted  above,  the 
Supreme  Court  has  held  that  the  Constitution  and  not  the  Charter  rruat 
be  followed  in  the  amendment  of  a  charter. 

See)  BLAI<    I  v.  HjATHKUL,   131  Cal. 

he  provisions  of  the  constitution  in  regard  to  the 
adoption  and  amendment  of  freeholders'  charters  are 
mandatory  and  prohibitory;  and  the  node  of  amendment 
of  eueh  charters  is  exclusively  coram     ,  end  all 
others  are  prohibited." 

You  are,  therefore,  advised  that  in  my  opinion  the 
declarations  which  you  submitted  to  me  are  not  proper  declarations  of 

licy  to  be  submitted,  and  that  they  should  not  be  placed  on  the  November 
ballot. 

Respectfully  submitted, 
clW   .^oftfflg 

EBQISTRAR  OP  VO'I 
#1 
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October  7,  1940. 


SUBJECT!  In  Re,  Declaration  of  Policy 
as  to  use  of  Motor  Coaches  In 
Extensions  of  Municipal  Railway. 

Dear  Sir: 

You  have  submitted  to  me  a  declaration  of  policy,  signed 
by  four  members  of  the  Board  of  Supervisors  to  be  submitted  to  the 
voters  at  the  general  eloction  to  be  held  on  November  5th,  1940. 
The  declaration  reads  as  follows! 

"DECLARATION  OF  POLICY 

"In  accordance  with  the  provisions  of  Section  179  of 
The  Charter  of  the  City  and  County  of  San  Francisco,  the 
following  DECLARAT-OII  OF  POLICY  is  proposed  for  submission 
to  the  voters  of  San  Francisco  at  the  General  Election  to 
be  held  on  Tuesday,  November  5,  1940i 

"»It  Is  declared  to  be  the  policy  of  the  City  and 
County  of  San  Francisco  that  no  future  capital  ex- 
penditures be  made  by  or  on  behalf  of  the  said  City 
and  County  for  the  purchase  of  additional  street 
cars,  and  that  all  extensions  of  existing  transpor- 
tation facilities  be  through  the  use  of  modern  motor 
coaches,  and  that  all  future  expenditures  by  and  on 
behalf  of  the  said  City  and  County  for  the  develop- 
ment of  the  Municipal  Transportation  System  shall  be 
in  keeping  with  a  program  for  the  progressive  replace- 
ment and  extension  of  existing  street  car  lines  with 
modern  motor  coaehes  to  the  end  that  ultimately,  and 
as  rapidly  as  is  practicable,  the  City  and  County  of 
San  Francisco  shall  be  entirely  free  of  street  car 
traoks  and  trolley  wires, • 

"Proposed  by 

{N  M.  RATTQ  ( Signed) _A 39BBB  (Signed) 

Supervisor  Suporvi3or 

ADOLPH  UHL  (Signed) DEWEY  MEAD  (Signed) 

Supervisor  Supervisor 

Dated!  October  5,  1940." 
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OPIfllON 

In  my  opinion  to  you  under  dote  of  October  4th,  1940,  I 
went  very  extensively  into  the  character  of  declarations  of  policy 
which  might  be  submitted  to  the  electors  under  the  provisions  of 
Section  179  of  the  Charter.   I  quoted  the  pertinent  portion  of  the 
section  having  to  do  with  declarations  of  policy,  and  that  said 
portion  may  be  made  a  part  of  this  opinion.   I  again  give  you  the 
quotation! 

"Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission  of 
ordinances;   and  when  approved  by  the  majority  of  the 
qualified  electors  voting  on  said  declaration,  it  shall 
thereupon  be  the  duty  of  the  board  of  supervisors  to  enact 
an  ordinance  or  ordinances  to  carry  such  policies  or  prin- 
ciples into  effect,  subject  to  the  referendum  provisions 
oT  this  charter. ir"" 

As  l  said  in  my  former  opinion,  the  test  as  to  when  a 
declaration  of  policy  is  proper  is  to  be  determined  by  the  fact  as 
to  whether  the  Board  of  Supervisors,  after  the  people  adopt  a  cer- 
tain policy,  has  power  to  adopt  an  ordinance  which  will  carry  out 
the  policy  as  approved*   Therefore  we  must  give  consideration  to 
the  terms  and  form  of  the  declaration  which  is  before  us  in  the 
instant  case. 

irst,  let  it  be  noted  that  it  is  all  one  declaration  and 
deals  with  the  policy  which  will  be  pursued  by  the  Public  Utilities 
Commission  and  by  the  Board  of  Supervisors.   The  latter  Board  has 
no  power  over  the  Public  Utilities  Commission  except  the  rather 
limited  power  which  it  has  over  appropriations  made  to  the  Commission, 
Whan  it  comes  to  appropriations,  the  Board  may  make, or  refuse  to  make, 
this  appropriation  asked  for,  but  cannot  dictate  or  provide  tiiat  the 
appropriation,  if  made,  shall  be  used  for  a  purpose  other  than  that 
for  which  it  has  been  asked  by  the  Public  Utilities  Commission. 

In  other  words,  if  the  Commission  asked  for  an  appropriation 
for  street  cars,  the  Board  could  not  make  the  appropriation  and  say 
that  it  should  be  made  for  motor  coaches. 

The  oontrol  of  all  municipal  utilities  is  vested  in  the 
Public  Utilities  Commission.   See  Charter  Seotlon  121,  the  pertinent 
portions  of  which  read  as  follows. 

"Section  121.   The  public  utilities  commission  shall 
have  charge  of  the  construction,  management,  supervision, 
maintenance,  extension,  operation  and  oontrol  of  all  public 
utilities  and  other  properties  used,  owned,  aoquired,  leased 
or  constructed  by  the  city  and  county,  including  airports, 
for  the  purpose  of  supplying  any  public  utility  servioe  to  the 
city  and  oounty  and  its  inhabitants,  to  territory  outside  the 
limits  of  the  city  and  county,  and  to  the  inhabitants  tin-roof. 
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"The  commission  shall  locate  and  determine  the  character 
and  type  of  ell  construction  and  additions,  betterments  and 
SteSiSnt  to  utilities  under  its  control,  and  shall  determine 
the  policy  for  such  obstruction  or  the  making  of  such  addition., 
betterments  and  extensions  from  the  public  *^  «*•*""  ny,m 
lurisdlct  on:  provided  that  in  each  such  case  it  shall  secure 
{Z   rtooL^ndation  of  the  manager  of  utilities,  which  s hall  be 
presented  in  writing  and  shall  include  analyses  of  cost  service 
and  estimated  revenues  of  all  proposed  or  feasible  altc^"7e» 
in  cases  where  it  is  deemed  by  the  manager  tnat  such  alternatives 

exist." 

Seotion  22  of  the  Charter  prohibits  the  Board  of  Supervisors 
from  interfering  in  administrative  affairs.   Note  the  pertinent 
language! 

"Neither  the  board  of  supervisors,  nor  its  committees, 
nor  any  of  its  members  shall  dictate,  suggest  or  interfere 
with  appointments,  promotions,  compensations,  disciplinary 
actions,  contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the  chief 
administrative  officer,  or  of  department  heads  under  the 
chief  administrative  officer,  or  unaer  the  respective  boards 
and  commissions." 

It  would  appear  therefore  that  the  Public  Utilities  Comm- 
ission has  full  control  over  all  municipally  owned  utilities,  and 
ihat  it  is  up  to  the  Commission,  and  not  to  the  Board  of  Supervisors, 
to  say  how  extensions  shall  be  made  and  the  particular  kind  of  equlp- 
ment  which  shall  be  used  in  the  operation  or  extension  of  said 
utilities,  and  that  Section  22  of  the  Charter  prevents  the  Board 
interfering  with  those  powers. 


If  the  declaration  of  policy  was  approved  by  the  people 
it  would  be  Incumbent  upon  the  Board  of  Supervisors  to  enact  an 
ordinance  which  would  carry  the  policy  into  effect.   I  have  shown 
from  the  charter  provisions  that  the  Board  has  not  this  powjr  and 
therefore  to  submit  such  a  declaration  of  policy  would  be  an  Idle 
act. 

You  are  therefore  advised  that,  ifc  my  opinion,  the  declara- 
tion of  policy  quoted  above  should  not  be  included  on  the  November 
ballot • 

Very  truly  yours, 

CITY.  ATTORNEY.      ' 

To  the  - 

Registrar  of  Voters. 
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October  10,  1940. 


SUBJECT:   Re  right  to  charge  admission  to  the 
Legion  Palace  Building  and  to  close 
the  building  one  day  each  week  and 
on  legal  holidays. 

This  office  is  in  receipt  of  a  request  for  an  opinion, 
a  portion  of  which  reads  as  follows: 

MI  am  Instructed  by  the  Board  of  Trustees 

of  the  California  Palace  of  the  Legion  of  iionor 

to  inquire  whether  there  is  any  legal  obstacle 
to  the  followin 

1  (a)  The  making  of  admission  charges  to  the 
Logion  Palace  Buildln 
(b)  The  making  of  admission  charges  to  the 
Little  Theatre  located  on  the  lower 
floor  of  the  buildln  . 

2.     Is  there  any  legal  obstacle  to  the  clos- 
ing of  the  building  to  the  public  on 
(a)  one  day  eack  week  (b)  on  legal  holi- 
days? 

It  is  a  common  custom  of  museums  to  make 
systematically  an  admission  charge  on  certain 
days  of  the  week  and  usually  there  are  other 
days  which  are  free  to  the  public. 

It  is  a  common  practice  of  museums  to 
close  one  day  each  week,  this  day  being  fre- 
quently used  for  the  preparation  of  exhibits, 
cleaning  the  buildln-;,  etc." 

The  deed  of  gift  from  A.  B.  Lipreckels  and  Alma  Spreck- 
els  to  the  Trustees  of  the  California  Palace  of  the  Legion  of 
Honor,  in  trust,  for  the  City  and  County  of  San  Francisco,  of  the 
Legion  Palace  Building,  provides,  in  so  far  as  is  pertinent  to 
this  opinion,  as  follows: 

or  all  time  to  keep,  preserve  and  main- 
tain the  said  building  and  its  contents  in  the 
manner  and  with  that  dignity  which  shall  be  best 
fitted  to  give  expression  to  these  sentiments  of 
honor,  nobility  and  patriotism  which  the  building 
is  designed  to  commemorate." 


')    IMfc     •  ■    .0   va 
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OPINION. 

There  appears  to  be  no  legal  objection  to  the  making  of  ad- 
mission charges  to  the  Legion  Palace  Building,  or  to  the  Little 
Theatre  located  on  the  lower  floor  of  the  building.   The  .>nly  re- 
striction which  appears  in  the  deed  of  gift  with  respect  to  the 
use  of  the  building  (and  which  is  quoted  above)  does  not  prohibit 
the  charging  of  admission*    In  fact,  the  charging  of  admission 
under  the  circumstances  which  you  mention  is  consistent  with  -the 
purpose  for  which  the  building,  furnishings,  works  of  art,  and 
other  property  were  donated  to  the  City  and  County  of  San  Iranclsco. 

In  the  case  of  l'Utterer  v.  City  of  Sacramento,  196  Cal.  248, 
the  oourt  held  that  admission  may  be  charged  before  one  would  be  en- 
titled to  enter  a  public  building,  and  that  the  "general  public  may 
be  excluded  except  upon  the  payment  of  admission  oharges. 

In  the  oase  of  Oarstenii  vs.  City  of  Wood  River,  176  N.  E.  266, 
268,  the  Supreme  Court  of  Illinois  stated: 

"It  is  not  essential  to  the  public  use  that 
it  be  absolutely  free  to  every  one.   Where 
there  is  cost  for  maintaining  the  service, 
the  authorities  may  demand  a  reasonable  fee 
for  the  individual  use.  South  Park  Com'rs  v. 
Montgomery  Ward  &  Co.,  248  111.  299,  93  N.  E. 
910,  211  Ann.  Cas.  127." 

See,  also,  54  Corpus  Jur.  1096, 

Wheelook  v.  Lowell,  196  Mass.  220,  81  N.E.977; 
State  v.  Schwolckhardt,   109  Mo.  496,  19  3.W.  47  j 
City  of  Port  Arthur  v.  Younr,.  37  S.W.(2d)  385. 

There  is  no  provision  in  the  deed  of  gift  with  respect  to  the 
numoer  of  days  the  Legion  Palace  building  must  remain  open.   Tue  re- 
quirement, therefore,  is  that  any  regulation  witi\  aspect  to  the  clos- 
ing of  the  building  be  reasonable. 

It  Is  appreciated  that  in  order  effectively  to  clean  the  prem- 
ises and  to  prepare  the  exhibits,  it  will  be  necessary  to  exclude 
the  publlo  while  this  is  being  done.   There  cftn  be  no  legal  objec- 
tion to  the  closing  of  the  Legion  Palace  Building  one  day  each  week 
for  this  purpose.    It  is  further  recognised  that  on  many  legal  holi- 
days, there  may  be  excellent  reason  for  the  closing  of  the  building 
to  the  public.   A  regulation  to  this  effect  would,  in  my  opinion, 
be  reasonable.   You  are  therefore  advised  that: 

1  (a)  Admission  oharges  may  be  made  before  the  publlo  will 
be  admitted  to  the  Legion  Palaoe  Building; 


• 


-. 


*. 


1  (b)   Admission  oharges  may  also  be  made  before 

admitting  the  public  to  t..e  Little  Theatre, 

2  (a)   The  Legion  Palace  Building  may  legally  be 

closed  one  day  a  week;  and 

2  (b)   May  also  be  closed  on  legal  holidays. 


Respectfully  submitted, 
JHO.J.O»TOOLB 


City  Attorney. 


Trustees  California  Palace 
of  the  Legion  of  Honor. 
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October  10,  1940. 


SUBJECT:   Right  of  Board  of  Supervisors  to  pass  retrospective 
or  retroactive  emergency  salary  and  appropriation 
ordinances . 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"Under  date  of  October  4,  1940,  we  submitted  to 
you  a  copy  of  a  letter  dated  October  3,  1940,  address- 
ed to  the  Board  of  Supervisors  in  which  we  3tated  our 
intention  of  submitting  salary  ordinance  amendments, 
covering  reclassifications  and  retitlings,  pending  a 
decision  in  the  matter  of  wicKinley  vs.  Boyd.   In  that 
communication  we  stated: 

•We  hope  that  the  Controller  will  a;;ree  with 
us  as  to  the  importance  of  providing  payment 
to  employees  for  services  rendered  pending 
the  decision  of  the  court  in  the  matter  re- 
ferred to  above,  and  that  he  will  cooperate 
with  us  by  approving  salaries  covering  re- 
classifications and  retitlings  as  of  the  date 
of  the  action  of  the  Commission,  or  where 
certifications  are  involved  as  of  the  date 
of  the  certification  of  eligibles. ' 

We  have  received  a  reply  from  the  Controller  un- 
der date  of  October  4,  1940,  copy  of  which  is  enclosed 
herewith,  in  which  he  states  his  willingness  to  co- 
operate in  every  way  legally  available  to  him.   In 
this  connection  he  questldns  whether  the  Board  of  Super- 
visors can,  by  ordinance  or  otherwise,  validly  pro- 
vide for  the  payment  by  the  City  and  County  of  compen- 
sation for  services  rendered  before  the  position  in 
which  such  services  were  rendered  was  oreated. 

This  question  arises  because  the  Civil  Service 
Commission  has  submitted  salary  ordinance  amendments 
effectivo  as  of  the  date  the  Commission  reclassified 
or  retltled  the  positions  involved.   This  was  neces- 
sary because  under  section  141  of  the  charter  the  pay- 
rolls must  be  submitted  with  the  correct  titles  from 
the  date  the  Commission  acted  upon  them. 

The  Controller  contends  that  an  appropriation  or- 
dinance is  necessary  when  a  position  is  reclassified 
or  retitled,  and  he  therefore  failed  to  submit  these 


ft. 


appropriation  ordinances  because  he  questioned 
whSSer  or  not  they  could  be  made  retro-active  to 
conform  So  ?ne  salary  ordinance  amendments  submit- 


tOv.1. 


To  cite  a  few  instances,  under  section  140  of 
**•  nnLter     we  have  certified  three  persons  to  pos- 
itLns^f  B152  Courtroom  Clerk  in  the  County  Clerk's 
Office,-  these   certifications  are  ef f active  Sept em- 
Ser  lo'and  October  1,   1940.       Wo  J1?*  ^^erkto 

T^r  ^^e^^i'servirCoLI        on'rl^tlefsix 
^         Si  S'cSrS^SSor  to  Senior  Social  Service 

!askno  c^?ica?^^ 

!!!  3°^  persons  occupied  the  positions  under  the 
the  same  Per8W1*   a0£lon  wa8  effective  September 
46W19^e  They^ve  been  paid  up  until  the  last  pay- 
roll under  the^ew  titles,  but  their  salaries  have 
been  withheld  since  October  1,  1940. 

For  your  information,  two  P08"^^^!^ 
nmmH  riirk's  office  were  reclassified  to  Photo- 

new  titles. 

fc  'V  2^S°2  SEISES  SSSSMl 

to  cover  these  payroll  periods. 

wn1  „„.  4-hArefore  please  advise  us  if  salary  or- 

m  emergency  ordinances,  retroactive  to  the  date  of 
the  Commission  aotion. 


OPINION. 


There  is  nothing  in  the  Constitution  of  either  the 
inere  ib  "uu"***o  ,  ..,-♦.««  of  America  restricting  or 
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In  City  of  Los  AngeleB  v.  Oliver,  102  Cal.  App.  299,  at  309, 
the  oourt  said* 

"While  the  Constitutions  of  some  of  the  states 
iorbid  the  enaotment  of  retrospective  laws 
(Cooley's  Constitutional  Limitations,  8th  ed., 
p.  773),  our  own  contains  no  auch  inhibition, 
nor  is  there  any  provision  of  the  United  States 
Constitution  that  prohibits  a  state  from  passing 
laws  of  this  nature." 

bee  also: 

American  States  ft.  S.  Co.  v.  Johnson, 
31  Cal.  App.  (2d)  606,  at  613; 

Whitehead  v.  Davie,  189  Cal.  715,  at  719. 

In  Buck  v.  Canty,  162  Cal.  226,  at  234,  it  was  held 
that  the  legislature  may  pass  a  statute  retrospective  or  retro- 
active in  character,  and  open  to  no  constitutional  objection  upon 
that  account,  when  it  affects  the  remedy  only  and  does  not  disturb 
vested  rights  or  obligations  of  a  contract. 

In  Cltv  of  Crescent  City  v.  Moran,  25  Cal.  App.  (2d)  133, 
at  138,  the" "court,  In  a  case  holding  that  retrospective  or  retro- 
active legislation  was  valid,  held  that  the  city  had  the  power  to 
correct  errors  or  mistakes,  and  in  this  connection  said: 

"As  we  have  said,  the  city  might  in  the 
first  place  have  assumed  the  burden  of  the 
public  Improvement,  we  think  It  competent, 
under  authorities  which  are  later  citod  here- 
in, for  the  city  to  correct  any  errors  or 
mistakes  that  may  have  been  made  In  organiz- 
ing the  respective  distriots  and  imposing  the 
burden  of  a  public  improvement  upon  such  dis- 
tricts." 

Thus,  from  the  foregoing  oitations  of  authorities,  it  is 
auite  apparent  that  retrospective  or  retroactive  laws  can  be  legal- 
ly  passed,  unless  they  i.apair  the  obligation  of  a  contract  or  de- 
pi*  ve  one  of  vested  rights.   In  the  instant  case,  I  iail  to  pw- 
oelve  where  the  passage  of  a  retrospective  or  retroactive  «l*f7 
ordinance,  or  a  similar  appropriation  ordinance,  would  Impair  the 
obligation  of  a  contract  or  deprive  any  one  of  a  vested  right. 
Such  ordinances  would  simply  be  procedural. 

It  may  be  suggested  that  the  passage  of  such  ordinances 
would  constitute  a  gift  of  public  money  to  the  employees  in  ques- 
tion, but  such  is  not  the  case,  sinoe  the  services  wore  actually 


rendered  and  the  salaries  in  question  were  actually  earned. 

See:  City  of  Crescent  City  v.  iioran,  supra,  at  138. 

Moreover,  the  California  constitutional  provision  dealing 
with  gifts  of  public  money  does  not  apply  to  a  chartered  city,  such 
as  the  City  and  County  of  San  Francisco.   Furthermore,  by  no  stretch 
of  the  i  urination  can  it  be  fairly  said  that  there  would  be  a  gift 
of  public  money  in  a  case  where  the  work  was  actually  and  honestly 
performed,  with  no  intent  on  the  part  of  an  employee  to  circumvent 
the  law. 

We  are  also  confronted  with  the  question  of  whether  there 
is  any  provision  of  the  San  Francisco  Charter  which  might  prevent 
the  passage  of  a  retrospective  or  retroactive  ordinance.  1  have  care- 
fully examined  the  various  provisions  of  the  Charter  and  fail  to  find 
any  language  to  the  effect  that  the  Board  of  Supervisors  shall  not 
have  the  power  to  pass  retrospective  or  retroactive  ordinances. 

It  may  be  suggested  that  Section  86  of  the  Charter  prohibits 
the  passage  of  retrospective  or  retroactive  ordinances  in  connection 
with  salaries  and  appropriations,  since  this  section,  directly  or  in- 
directly, deals  with  salaries  and  appropriations.   I  shall,  there- 
fore, endeavor  to  analyze  the  two  pertinent  paragraphs  of  Section  86. 
'i'he  first  paragraph  of  tho  section  provides  as  follows: 

wNo  ordinance  or  resolution  for  the  expen- 
diture of  money,  except  the  annual  appropriation 
ordinance,  shall  be  passed  by  the  board  of  super- 
visors unless  the  controller  first  certify  to  such 
board  that  there  is  a  sufficient  unencumbered  bal- 
ance in  a  fund  that  may  legally  be  used  for  suoh 
proposed  expenditure,  and  that,  in  the  judgment  of 
the  controller,  revenues  as  anticipated  in  the  ap- 
propriation ordinance  for  such  fiscal  year  and 
properly  applicable  to  meet  such  proposed  expendi- 
ture will  be  available  in  the  treasury  in  suffi-^ 
clent  amount  to  meet  the  same  as  it  becomes  due. 

An  examination  of  this  paragraph  indicates  that  there  would 
be  no  violation  of  the  charter  provisions  by  the  P*«*S«  ©i  retro- 
spective or  retroactive  ordinances,  such  as  contemplated  hex*,  ror 
the  reason  that  the  controller,  upon  presentation  of  the  ordinances 
to  him,  would  actually  be  called  upon  to  certify, for  the  first  tlie, 
that  there  is  a  sufficient  unencumbered  balance  in  a  fund  that  may 
legally  be  used  for  the  proposed  expenditure. 

The  second  paragraph  of  the  section  reads  as  follows: 

"No  obligation  Involving  the  expenditure  of 
money  shall  be  incurred  or  authorised  by  any  offi- 
cer, employee,  board  or  commission  of  the  city  and 
county  unless  the  controller  first  certify  that 
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there  is  *  valid  appropriation  from  which  the  ex- 
penditure may  be  made,  and  that  sufiicient  unen- 
cumbered funds  are  available  in  the  treasury  to 
the  credit  of  such  appropriation  to  pay  the  amount 
of  such  expenditure  when  it  becomes  due  and  payaole. 

This  paragraph  does  not  conflict  with  the  ideas  that  I 
have  expressed!  since  no  obligation  would  be  actually  incurred, 
within  the  neaAing  of  the  section,  prior  to  the  adoption  of  the 
proved  orSLancts,  and  would  not  be  actually  Incurred  until 
the  passage  of  the  ordinances  in  question. 

Thus  it  appears  to  me  that  sinoe  there  are  no  inhibitions 
in  the  uStwd  States  institution,  in  the  Constitution  of  California, 
£  in^ the  San  Francisco  Charter,  there  is  no  reason  whatever  why  a 
retrospective  or  retroactive  ordinance  cannot  be  passed  by  the  Board 
of  Supervisors. 

In  view  of  the  fact  that  the  employment  and  compensation 
rt-r  ^iw  and  cou-itv  employees  strikes  directly  at  tie  power  oi  the 
^ici^S^y  ?ri4ctiin7properly,  it  seems  to  me  that  ^gency 

Hinantes  may  be  passed.    The  P™^*  <*£«*  p*^  Sie's^ce 
.ffArfed  bv  the  case  of  drown  v.  boyd,  33  Cal.  App.  K^o-i   *AO»OJJ;° 
tne  ru!inr7of  the  court  in' tnTe"!^;  Holding  that  e^gency  ^dl" 
nances  cr1a?ing  positions  are  unconstitutional,  applies  only  to 
officers  and  not  to  employees. 

Therefore,  it  is  my  opinion  that  the  retrospective  or 
retroactive  ordinances  in  question  may  be  passed  as  emergency 


measures. 


Respectfully  submitted, 
JHO.  J.  0«TOi_ 


City  Attorney. 


Civil  bervioe  Commission. 
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October  10,  1940* 

SUBJECT  i  Release  for  Repair  of  Employees 

Privately  Owned  Cars  to  be  Signed 
by  Whom. 

Dear  sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  followst 

"It  Is  a  requirement  of  this  department  that 
•nployee s»  privately  owned  automobiles  used  on  offiolal 
business  be  oovered  by  insurance  to  lnolude  the  City 
and  County  of  San  Franoisco  as  co- insurer. 

"Recently  damage  was  done  to  an  automobile 
under  this  arrangement.  The  damage  has  now  been  oorreot-  r 
ed  and  the  Insuranoe  oompany  responsible  for  flnanoing 
the  repairs  is  asking  that  the  City  and  County  of  San 
Francisco,  as  co-insurer,  sign  with  the  employee  whose 
automobile  is  involved,  the  'Receipt  of  Satisfaction 
and  Release  from  Claim' • 

"May  we  have  the  benefit  of  your  advloe  as  to 
whom  should  sign  this  release  on  behalf  of  the  City 
and  County  •" 

OPINION 

The  requirement  of  your  department  that  employees1  privately 
owned  automobiles  used  on  official  business  be  oovered  by  insurance 
to  include  the  City  and  County  of  San  Franoisco  as  co-assured,  is  ob- 
viously to  proteot  the  City  and  County  from  any  publio  liability  or 
property  damage  claim  arising  out  of  the  operation  of  said  oar  while 
on  oity  business* 

It  will  be  noted,  however,  that  this  claim  arose,  not  under 
the  Publio  Liability  or  Property  carnage  o overage  of  said  policy  of 
insurance,  but  rather  under  the  collision  feature  thereof,  which 
ooverare  was  placed  by  the  employee  for  his  own  protection  on  his 
privately  owned  oar  in  which  the  City  and  County  has  no  Interest  what- 
soever* 

Since  the  City  and  County  appears  on  the  policy  as  an  add- 
itional assured,  naturally  there  is  no  distinction  made  between  the 
various  o overages,  and  it  is  a  technical  requirement  of  all  insuranoe 
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oompanies  that  before  collision  damage  is  repaired,  all  named  aesureds 
on  the  policy  must  sign  off  on  the  reoeipt  and  release* 

Therefore,  since  the  City  and  County  has  no  interest  in  the 
automobile  or  its  repair,  I  believe  this  technical  requirement  of  the 
insuranoe  company  may  be  satisfied  by  you,  as  head  of  the  department 
which  makes  this  insuranoe  requirement,  signing  said  receipt  end  re- 
lease without  further  authority* 

Be  it  understood,  however,  that  this  opinion  does  not  oover 
those  instances  in  which  the  City  and  County  has  a  claim  whioh  is 
sought  to  be  released* 

Respectfully  submitted, 


CITY  ATTORNEY 
Purchaser  of  Supplies 

#11 
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October   22  1940 


SUBJECT:   Status  of  Resident  Female  Employee 
whose  husband  lives  outside  the 
City  and  County  of  San  Francisco. 

Gentlemen : 

We  are  in  receipt  of  your  request  for  an  opinion  as  to 
««»  status  of  SoVy  employees.     In  order  to   clarify  the   issue 

Mrs,  Drury. 

"ae  send  you  herewith  a  copy  of  a  letter  dated 
October  11,  1940,  which  was  filed  with  the  Civil 
Service  Commission  by  Supervisor  Adolph  Uhl.  ue 
sXlt  herewith  what  Iniointation  we  have  beon  able 
to  obtain  concemin  the  residential  qualifications 
of  these  two  employees,  and  the  Commission  requests 
?hat  you  adviaS  u.aa  to  whether  these  two  ^ployees 
poseesTthe  residential  qualification,  a.  required 
under  Section  7  of  the  Charter. 

-Mrs.  Drury  states  that  she  ha.  been  a  San  ™°isco 
resident  all  her  life.  her  home  Is  at  ob3-10th 
Ivenue?  *Ier  husband,  Lynn  li.  Drury,  is  employed  by 
thrcaiiiornia-iiawalian  Su  ar  Company  at  Crockett, 
on"a  ha.  oee^  so  employed  for  the  past  twelve  years. 
52  voSSs  a.  a  resident  of  Crockett  and  own.  a  home 
there  at  24  Hartley  Avenue. 

"Mrs.  Drury  states  that  she  is  listed  in  the  telephone 
book  and  the  city  directory  as  a  ^sident  of  the  Oity 
*f  San  Francisco  at  the  above  address.  She  state, 
fxrther  that  all  official  document,  such  as  income  tax, 
insurance,  etc.,  show  her  residence,  to  ether  with  that 
S^r  husband,  as  the  above  San  Francisco  address. 
?rior  to  hiremployment  by  the  Calif omia-Hawaiian 
Su  ar  Company,  Mr.  Drury  lived  and  waa  employed  In 
San  Francisco. 

-We  are  further  advised  that  Mr.  Drury  ordinarily  re- 
main, in  Co eke tt  durin  the  week,  although  quite  often 
Z   cornea  to  San  Franci.co  for  overni.  ht  vi.it..  Over 
•eekenl!  it  is  the  custom  for  Mr.  ^rury  to  come  to  San 
Frafcisoo  except  durin,  tho  sum-aer,  ^^^lxviam 

St  the  entire  week  and  on  moat  weekend.,  rt££2d  £•£ 
-iSe^anr^rAf  In  To2.Tu   ^^ 
21   evidence  points  to  her  residence  as  *an  .ranci.oo. 


■ 


• 
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P  I  N  I  0  N 

Section  7  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  provides  in  part  as  follows  I 

"  *  #   *  All  employees  of  the  city  and  county  shall 
be  citizens  and  shall  huve  been  residents  thereof, 
for  at  least  one  year  prior  to  the  appointment,  un- 
less otherwise  speoifioally  provided  in  this  charter, 
*  *  *  and  every  elected  officer,  member  of  any  board 
or  commission  and  employee,  including  members  of  the 
fire  and  police  departments,  shall  continue  to  be  a 
resident  of  the  city  and  oounty  during  incumbency  of 
office  or  employment,  and  upon  ceasing  to  be  such 
resident,  shall  be  removed  from  such  office  or  em- 
ployment; »  *  *  A  'resident1  within  the  intent  and 
purpose  of  this  section,  means  one  who  actually 
lives  within  the  oity  and  oounty  and  maintains  an 
abode  therein,  where  suoh  resident  with  his  f family, 
if  any,  customarily  spends  the  ni  ht,  *  *  * 

The  portions  of  Section  7  of  the  Charter  as  quoted  above 
not  only  set  forth  the  residence  requirements  of  employees  but  also 
defines  the  word  "resident"  as  used  therein.  Said  definition  is 
htlv  vaue  and  cumbersome  and  in  need  of  some  clarification. 
As  will  be  noticed  it  mentions  the  words  "with  his  family,  if  any, 
and  thereby  inieots  some  confusion  into  the  essential  portions  of 
the  definition.  However,  it  must  be  reawmbered  that  it  is  defining 
the  residence  requirements  of  an  employee  and  not  those  of  his  or 
her  family.  The  former  is  the  subject  of  the  definition  and  the 
essential  parts  thereof  are  "  «  *  *  one  who  actually  lives  in  the 
city  and  county  and  maintains  an  abode^ therein  *  »  *  where  suoh 
resident  customarily  spends  the  ni  ht." 

The  place  where  the  "employee's  family"  or  a  portion 
thereof  mi'  ht  live  is  not  determinative  of  the  residence  of  such 
employee,  as  that  is  a  question  of  fact  to  be  determined  by  the 
circumstances  of  eaoh  individual  case  and  not  by  a  mere  presumption 
where  suoh  is  oontrary  to  the  established  fact. 

if  the  employee  is  llvin  with  his  or  her  family,  then 
the  place  where  they  customarily  spend  the  ni  ht  is  their  residence. 
Ltot  this  does  not  preclude  the  the  possibility  of  the  employee  set- 
ting up  a  different  abode  from  the  remainder,  or  a  portion  of  his 
or  her  family. 

From  your  oommunication  quoted  above  it  is  apparent  that 
Mrs.  Drury  is,  and  always  has  been  an  actual  resident  of  the  City 
and  County  of  San  i rancisco  and,  therefore,  I  believe  oames  within 
the  meaning  of  resident,  as  defined  in  said  section. 

It  mi  ht  be  oontended  and  it  is  indicated  in  the  letter 
of  Mr.  Uhl  attached  to  your  request,  that  the  residence  of  Mrs. 
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•ury  autooatioally  aoved  from  San  rranciaoo  to  Crockett  at  the 
ttos  *r.  ^rury  sstebliehad  his  residence  there.     i*r.  UhX  *"•*•• 

provides  as  follows  * 


•ifUBhaHJ  EiiaB  OP  :  AiJLLY  Ai 

is  the  head  ef  ths  family,     lis  stay  shoose  any 
Ones  or  mods  at  living,  snd  ths  wifs  wist  oonfssm  thsrsts* 


this  section  is  not  particularly  hslpful  in  solving  ths 
instant  problem  sinss  it  ssts  forth  ths  rights  and  duties  of  ths 

■fed  Mid  wifs  only  as  bstweon  themselvea.     That  is,  **•*■*•*•»* 
«•»  dMAM  a  i-eeaonabls  plaos  or  «  ds  of  living  and  ths  wifs  nwst 
•ssTsaTthsrsto,  snd  if  shs  rsfuses  shs  is  **•»**  **i2  Jf/SaT 
on  snd  sub  loot  to  an  action  for  divorcs.  lot  ■**» 

that  ths  wlfiaay  not  set  up  s  dif  fsrsnt  ™l^°fffw*£  2/EL- 
airsa  snd  tliis  is  partisularly  trus  whsrs  it  to  <^ns ^^*J*  J*" 
sent  of  ths  husband,    llewsvar,  to  addition  to  that  soot  ion _«»^ 


Irs  ssvsral  other  oods  ssctlons  in  this  atuts  whish  ars 
ly  to  point* 

Political  Cofls  Section  8$  Subdivision  ft,  and  Election 
Lens  b  69  and  6600.     These  sections  arc  as  follows i 

Political  Soda  Section  BE,  subdivision^ 

•**a  rssldsnos  of  the  laasbans  is  the  rssidenoe  of  ths 
wife." 

neotlctt  Oods  Bootlon  MtOt 

■ff--»?I    '-'•ICfc  APAHT  FiOH  FAUILYt  •**/■ 

If  a  nan  has  ^  fixed  in  one  plaos,  and  hs  does 

business  in  snother,  the  forasr  is  his  piaos  of  raai- 
denost     but  any  ^an  having  a  fsnily,  and  who  haa  taken 
am     La  a  eds  adlsl  Ha)  insertion  oi  Isssftoaasti  w»d 

family  doss  no*  so  rsaids  with  hto.  is  a  rasidsn* 

hs  has  so  taken  up  his)  abode. 


nsstlsn  Cod*  Seotio*  6660 1 

■bsj         mm  n  m  *n  it  ^    •■  i  ■■■•—■• 

of  ths  tousban.  Is)  reaidenoe  of  ths  wifs  sxospt 

la  ths  sass  mentioned  to  ths  second  part  of 

I 
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,  Cod*  Sections  6660  an*  6660  were  formerly 
.ubdivieions  of  6eetion  1269  of  the  mitlcal  Code  ^f*fj^»» 
statu tee  dealing  with  elections  wero  grensod  wadsr  one  title.  And 
tTSo  ease  oJTaWw  ,    120    Jul,      S4,    the   oourt   declared 

thetthelTwee  no  oenflics  between  8olltioei  Codo  8ootiono  68  and 
SS  and  fchoy  were  to  bo  c  wietrued  together  oo  ono  statute.     It  is 
£■    am      fro*  Moot  Ion  Codo  Sections  6660  and  5060,  that  the  wife 

■Testabliam  a  nihownt  reciuenco    iron  thai  of  U*r  ltnilwsii        :lj 
Un  where  tho  aotual  facte  of  the  oaae  indicate  it  and  contredlot 

he  noflUBBtloa  raised  by  Political  Code  section  66,  aubdivlaion  6, 

1968  and  1968)  and  ia  directly  oontradieted  by  the   facta  in  thio 
ae  recited  above. 


In  addition  to  the  above  reaaono  for  ay  ©o»clusi< 
■-*.  urury  ia  a  reaident  within  the  meaning  «f  Section  7  of  the 
Charter,  all  of  the  lAter  eaaea  on  this  eulject  Indicate  a  change 
Se*the  old  langlish  eoewon  law  theory  that  the  wife  had  no  le 
ant't-     i       or  own  and  henoe  her  domicile  neoesearily  followed  that 
of  he?  nuabendTSd  the TETia  now  well  established  that  the  wife 
set  up  u  erenb  residenoe  from  that  of  her 


In  the  «rss  of  jji  .<e  PL0HEHC81  WILL,  7  M.  Y.  3. 
wife  lived  apart  froai  the  husband  fortwelve  yeare  by  mitusl 
consent  and  the  oourt  held  that  the  wife  acquired  a  domicile 
ite  end  diet  inet  from  t  rat  of  her  husband. 


In  the  oaae  of  OQaMOWnUMB  v. 
set  forth  the  question  as  follows: 


tbs  good  seneo  of  the  thine  Irf  i**i» 
be  divas to •  ht  of  suffrage 

of  any  olvil  or  lo,;ul 


law  to  be 
iary  or  proper  for  her  to  esquire  a 
ate  dottioile  she  may  do  eo,     *his  is  the  r  le 
lor  purposes  of  divorce  and  it  ia  the  true  rule  for 


in  the  ease  of  VeeUamlCK  v.  U.  S.   |    .  8#  m 

Ly  Jam  81. 

;•  at  .-.a  Appeals,  it 


.      .     ully  Jam  81.  I860,  sage  rcai  U.  6.  fleer*  of 


•The  courts  gradually  modified  the  euasaon  lav  rule 
of  one  Identity  of  huc'tisnd  and  wife  until  they  fin- 
ally not  only  recognised  that  a  wife  could  enter 
into  contractual  relatione  with  others  without  the 
aid  of  her  husband,  »mt  that  She  could  enter  into 
contractual  relations  with  her  hnohand  and  then  the 

al  identity  of  Husband  and  wife  was  broken,  Since 
she  has  the  right  to  stake  a  contract  with  her  husband 


she  .-say  contrast  with  hia  upon  the  subject  of  her 
donioile.  The  Isiebond  nay  consent  to  a  change  of 


le  far  the  wife  end  such  oca  sent  nay  bs  express 
or  Implied," 


In  addition  to  these  oases  the  latest  expression  on 
the  subject  say  bs  found  in  the  ease  of  Owens  v.  Kuntliag,  decided 
by  the  ©th  Circuit  Court  of  Appeals  of  the  WlleTBUtos,  on 
Septonber  90,  1940,  and  which  has  not  yet  been  reported  in  the 
United  States  Advance  Sheets, 

That  case  is  not  one  dealing  wit  husband  and  wife,  but 
rather  deals  with  the  domicile  and  residence  of  a  father  and  a  minor 
child,  but  Z  believe  it  ie  particularly  anala  ous  to  the  instant 
case*  In  that  case  the  boy  was  born  and  lived  with  the  father  in 
the  State  of  Washington  until  he  entered  college  at  Portland  Univer- 
sity la  Oregon.  While  attending  the  i  nivorslty  he  enlisted  In  the 
Oregon  national  Ooard  and  his  father  brought  suit  on  the  ground 
that  he  did  not  cone  within  the  purview  of  an  Ore  on  law  providing 
that  the  nil it la  of  the  State  consisted  of  all  able-bodied  male 
oit irons  of  the  United  states  resident  %  the  state  of  Oregon, 

Ike  contention  was  that  sines  was  potts  ooniSTie  was  in       ton 
with  the  parent,  end  since  he  was  only  in  Oregon  temporarily  w  lie 
in  oolle.e,  that  be  was  t  ereby  a  ■snfur  or  the  militia  of  the  state 
of  Washinfian  end  not  of  Oregon  and  could  net  enlist  in  the  National 
Onard  of  the  latter  state. 


Although  It  la  the  general  law  of  the  State  of  Orafam 
that  the  domicile  of  a  minor  follows  that  of  tha  purent,  tha  oo*_ 
bald  that  tha  Oregon  statute  required  tha  enlistee  to  be  merely  a 
"reeident"  of  toe  St*te,  wtd.cn  ha  waa  while  attending  tha  niverslty 
and  that  1b   e  liets&ent  waa  valid* 


1  believe  that  the  courts  of  this  Stete,  If  asked  to 
decide  the  Instant  ease  would  follow  tha  rule  laid  down  by  tha  Unit< 
Statee  «lrc  it  ~ourt  In  Oweaa  v.  iiuntllng.  aupra. 


There fore,  fram  tha  above  reaaona  you  are  ac vised  that 
the  laots  recited  In  your  request  eenoernlng  tha  residence  of  "rs« 
^rury,  definitely  ssta~llah  that  aha  la  a  reaident  of  the  City  and 
County «  within  the  weening  af  Section  7  ef  our 


■ieapectfully  submitted, 


— r_ 


vJivil  Service  Oocaslaaion, 


3201 


October  23,  1940. 


SUBJECT:  Residential  Status  of  Mrs.  Mary  Co, 

Kohler,  Referee  of  the  Juvenile  Court. 

Gentlemen: 

I  have  your  letter  of  October  18,  1940,  in  reference  to  the 
residential  qualifications  of  Mrs*  Muriel  Drury  and  of  Mrs.  Mary  C. 
Kohler.   Under  a  separate  opinion  I  have  disposed  of  your  inquiry 
regarding  Mrs.  Drury  and  this  opinion  is  confined  entirely  to  the 
case  of  Mrs.  Kohlor. 

I  understand  that  Mrs.  Kohler  was  heretofore  appointed  as 
Referee  of  the  Juvenile  Court  in  conformity  with  Section  19  (b)  of 
the  Juvenile  Court  Act,  which  is  Act  3966  and  found  in  the  Statutes 
of  1937  at  pages  1887,  2366  and  2416,  and  possibly  more  completely 
reported  in  Deering's  General  Laws  of  California,  1937,  at  page  1943. 

OPINION 

The  section  pertinent  to  Mrs.  Kohler' s  appointment  is  Sectior 
19  (b)  of  the  Act,  which  provides: 

"In  counties  or  cities  and  counties  of  the  second 
class  (San  Francisco)  there  shall  be  one  probation  officer, 
etc." 


In  addition  to  the  appolnteosmentioned,  I  find  the  follow- 
ing provision: 

"And  in  addition  to  the  officers  and  assistants 
provided  for  in  this  section,  Juvenile  courts  in  counties 
of  the  second  class  may  appoint  a  referee  to  act  in  any 
or  all  juvenile  court  matters,  which  said  referee  shall 
have  the  power  of  referees  in  chancery  cases,  and  such 
additional  powers  as  may  be  given  to  said  referee  upon 
the  reference  to  said  referee  of  any  case  pending  in 
said  juvenile  court,  etc." 

The  Charter  of  the  City  and  County  of  San  Francisco  has 
attempted  to  provide  for  civil  service  status,  retirement  rights  and 
residential  qualifications  of  the  employees  and  assistants  of  both 
the  Adult  Probation  Department  and  the  Juvenile  Probation  Department 
of  the  Superior  Court.    (See  Section  58  of  the  Charter.) 
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Section  58  of  the  Charter  provides: 

"The  judge  of  the  superior  court  of  the  city  and 
county  who  has  been,  or  who  hereafter  may  be,  designated 
the  judge  of  the  Juvenile  court,  shall,  by  order  entered 
in  the  minutes  of  the  court,  appoint  the  probation  officer 
of  the  juvenile  court. 

#  *  *  •*  *  * 

"The  probation  officer  of  the  juvenile  court 
shall  appoint  such  assistants,  deputies  and  employees  as 
may  be  allowed  or  provided  by  the  board  of  supervisors, 
subject  to  confirmation  by  the  juvenile  probation  board 
or  committee  created  by  state  law. 

»  •  •  4  •  • 

"The  adult  probation  officer,  the  probation 
officer  of  the  juvenile  court  and  their  assistants  and 
deputies  shall  have  the  powers  conferred  upon  adult  pro- 
bation officers,  probation  officers  of  the  juvenile 
court,  their  assistants  and  deputies,  by  the  law3  of  the 
state  of  California;  and  they  shall  perform  all  of  the 
duties  prescribed  by  such  laws,  and  such  additional 
duties  as  may  be  prescribed  by  ordinances  of  the  board 
of  supervisors. 

"The  civil  service  provisions  of  this  charter 
shall  apply  to  and  govern  the  assistants,  deputies  and 
employees  of  the  adult  probation  officer  and  the  pro- 
bation officer  of  the  juvenile  court.   For  purposes  of 
this  charter  the  adult  probation  officer  shall  b e  the 
appointing  officer  as  to  his  assistants,  deputies  and 
employees,  subject  to  confirmation  as  aforesaid;  and 
the  said  probation  officer  of  the  juvenile  court  shall 
be  the  appointing  officer  as  to  his  assistants,  deputies 
and  employees,  subject  to  confirmation  as  aforesaid." 

Section  7  of  the  Charter,  which  deals  with  the  residential 
qualifications  of  employees  of  the  City  and  County  of  San  Francisco, 
provides  as  follows: 

"All  employees  of  the  city  and  county  shall  be 
citizens  and  shall  have  been  residents  thereof,  for  at 
least  one  year  prior  to  the  appointment,  unless  other- 
wise specifically  provided  in  this  charter,  etc." 
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Therefore,   it   appears   to  me   that   the    question  which  we 
must   determine   in  this  inquiry  is,   is  Mrs.   Kohler  an  officer  or 
employee  of   the  City  and  County  of   San  Francisco* 

Let  it  be  noted  from  the   provisions  of   Section  58  above 
quoted  that  she   is  not   an  assistant,   deputy  or  employee   "allowed 
or  provided  by  the  board  of  supervisors,  subject   to   confirmation 
by  the   juvenile  probation  board  or   committee  created  by  state  law." 
Nor  can  she  be   said  to   come  within   the  civil  service  provisions 
of   the   charter,   for   ti»     reason   that  she  is  not   an  assistant,   deputy 
or  employee  of  the  probation  officer  of  the   juvenile  court,  for, 
in  conf oroi ty  wi th  the  state  law,    she   is  appointed  by  the  court  it- 
self and  her  appointment  is  not  made  by  the  juvenile    probation 
officer  or   confirmed  by  any  juvenile  probation  board  or  committee 
created  by  state   law.        (See   Section  19    (b),  Act  3966,   as  amended 
in  1937,   which  is   now  made  a  part  of  the  Welfare  and  Institutions 
Code,  being  Section  574  thereof.) 

The  courts  have  drawn  a  well-defined  line   between  appointees 
of  a  city,    county,  or  city  and  county,  and  the  appointees  which  are 
part  of  the  Judicial  system  of  the   state  of  California.        The  juvenile 
court  Is  a  branch  of  the  Superior  Court  of  the  State  of  California 
and,  therefore,   is    a  part  of   the   judicial   system  of  the   state,   and 
Its  appointees  are  neither  city,   county  or   city  and  county  officers. 

Let  it  also  be  noted  that  in  Section  19   (b)   of  Act  3966, 
it  is  stated  "which  said  referee  shall  have  thepower  of  referees 
In  chancery  cases,   and  such  additional  powers,   etc." 

That  a  referee  Is  a   judicial  officer  note  the   following 
cases: 

IN  RE  HATHAWJT,    71   N.Y.    238: 

"A  referee  far   the   trial  and   decision  is  an 
officer  exercising  judicial  power  under  public  authority," 

Also:  BETTS  v.   LETCHER,    46  N.W.    193: 

"A  referee  under   the  statutes  is   an  officer  of 
the   court  for  a  specific  purpose." 

As  I  have  heretofore  stated,    in  California  there  Is  a 
well-defined  distinction  between  an  officer  of  a    city,   county  or 
city  and   county  and  an  officer  of  the    judicial  system  of  the   state. 

Note  SIMPSON  v.    PAYNE,    79  Cal.App.   780: 

"The  board  of  supervisors  of  Los  Angeles  County, 
under  the  freeholders*    charter  and  section  7£ 
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of  article  XI  of  the  constitution,  which  provides  that 
charters  so  adopted  shall  make  provision  'for  the 
number  of  justices  of  the  peace  and  constables  for  each 
township,  or  for  the  number  of  such  judges  and  other 
officers  of  such  Inferior  courts  as  may  be  provided  in 
the  constitution  or  general  law,  for  the  election  or 
appointment  of  said  officers,  for  the  times  at  which 
and  the  terms  for  which  said  officers  shall  be  elected 
or  appointed,  and  for  their  compensation,  or  for  the 
fixing  of  such  compensation  by  boards  of  supervisors, 
and  if  appointed,  for  the  manner  of  their  appointment,1 
has  not  the  power  of  fixing  the  salaries  of  the  offi- 
cers or  attaches  of  municipal  courts,  but  such  power 
is  retained  by  the  legislature  under  section  1  of 
article  VI  of  the  constitution  as  amended  in  1924." 

True,  the  statement  of  tie  law  made  in  the  above  mentioned 
case  applied  to  a  municipal  court,  holding  that  such  a  court  was  a 
part  of  the  judicial  system  of  the  State  of  California,  and,  if  this 
is  so,  it  applies  much  more  to  an  official  of  the  Superior  Court, 
such  as  Mrs.  Kohler  is* 

A  case,  however,  more  in  point  is  NICHOLL  v.  KOSTER,  157 
Cal.  416,   This  case  dealt  with  the  adult  probation  officer  in  the 
City  end  County  of  San  Francisco*   At  that  time  there  was  no  pro- 
vision in  our  charter  regarding  probation  officers,  either  adult 
or  juvenile*   Under  the  state  law  Nlcholl  was  appointed  assistant 
probation  officer  under  the  state  act  of  March  8,  1909*   The  act 
fixed  his  aalary  at  $125*00  per  month  and  declared  that  the  same 
should  be  paid  out  of  the  treasury  of  the  City  and  County  of  San 
Francisco*   Koster,  who  was  the  auditor  of  the  City  and  County, 
refused  payment  upon  the  ground  that  the  compensation  of  all  officers 
of  the  city  and  county  was  a  municipal  affair  and  that  under  Section 
8-^  of  Article  XI  of  the  Constitution,  the  Board  of  Supervisors,  act- 
ing under  charter  authority,  would  have  the  right  to  fix  the  compen- 
sation*  Let  it  be  noted  in  the  instant  case  that  there  is  no  pro- 
vision in  the  charter  for  the  compensation  of  Mrs*  Kohler,  nor  is 
her  appointment  made  under  any  charter  provision.   In  disposing  of 
the  Nicholl's  case,  the  court  saidj 

"The  San  Francisco  municipal  charter  makes  no 
provision  for  the  compensation  of  probation  officers 
and  their  assistants*   They  constitute  a  part  of  the 
machinery  of  the  judicial  system  of  the  state,  officers 
of  the  superior  court  provided  to  enable  that  court  to 
effectually  exercise  the  special  jurisdiction  given 
by  the  act,  concerning  which  the  charter  does  not  speak* 
Conceding  that  if  their  compensation  was  provided  for 
in  the  charter  Its  provisions  would  prevail  over  the 
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provisions  of  the  act,  both  as  to  the  amount  and  as  to 
the  manner  of  payment,  the  necessary  conclusion,  in 
the  absence  of  such  charter  provisions,  in  view  of  this 
principle,  is  that  the  act  is  in  force  and  that  the 
city  and  county  is  bound  by  its  provisions  relating 
to  the  compensation  of  the  probation  officers  of  the 
so-called  'Juvenile  court1*" 

This  is  not  the  first  time  that  a  matter  similar  to  this 
has  come  to  this  office  for  decision.   On  August  17,  1931,  I  was 
asked  for  an  opinion  as  to  whether  or  not  the  salaries  of  the  clerk 
and  chief  deputy  clerk  of  the  municipal  court  of  San  Francisco 
should  be  paid  in  accordance  with  the  provisions  of  the  act  of  the 
legislature  or  in  accordance  with  the  provisions  of  the  budget 
adopted  by  the  Board  of  Supervisors,   In  this  case, relying  upon 
the  cases  of  SIMPSON  v.  PAYNE,  supra,  AND  NICHOLLS  v.  KOSTER,  supra, 
I  held  that  the  act  of  the  legislature,  and  not  the  act  of  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco,  gov- 
erned the  salaries  of  these  employees. 

On  August  31st  of  the  same  year,  in  response  to  an  Inquiry 
from  the  B0ard  of  Supervisors,  I  held  that  the  salaries  of  the  in- 
cumbent judges  of  the  municipal  court  were  to  be  paid  in  accordance 
with  the  state  law  and  not  in  accordance  with  charter  provisions. 

It  Is  to  be  noted  that  in  Section  8£  of  Article  XI  of  the 
Constitution  there  is  no  permission  given  to  fix  the  salaries  or 
determine  the  qualifications  of  any  judicial  officers,  and  as  the 
regulation  of  the  salaries  of  these  officers  is  not  a  municipal 
affair,  the  right  to  fix  these  salaries,  or  determine  these  qual- 
ifications, could  not  be  assumed  under  the  charter  unless  directly 
provided  for. 

In  determining  a  similar  question  on  February  23,  1932, 
which  arose  uni  er  the  present  charter,  as  to  whether  or  not  the 
secretary  of  the  Superior  Court  and  the  employees  in  his  department 
were  members  of  the  retirement  system,  I  had  to  hold  that  under 
Section  8^  of  Article  XI  of  the  Constitution,  they  were  not  officers 
of  the  City  and  County  of  San  Francisco,  but  were  part  of  the 
Judicial  system  of  the  state. 

In  the  case  of  NOEL  v,  LEWIS,  35  Cal.App.  658,  the  Dis- 
trict Court  of  Appeal  of  the  Second  Appellate  District,  held  in 
commenting  on  the  status  of  the  secretary  of  the  Superior  Court 
of  Los  Angeles  as  follows: 

"The  constitution  in  Its  provisions  relating 
to  the  framing  of  county  charters  does  not  in  any  manner 
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refer  to  the  state  judicial  department.   The  Los  Angeles 
County  charter  nowhere  makes  provision  for  a  secretary 
of  the  superior  court,  although  it  does  contain  the  gen- 
eral provision  authorizing  the  board  of  supervisors  to 
provide  for  attaches,  clerks,  assistants,  deputies, 
etc.,  'to  be  employed  from  time  to  time  in  the  several 
offices  and  institutions  of  the  county,  and  for  their 
compensation  and  the  times  at  which  they  shall  be 
appointed. f   We  have  already  sufficiently  indicated  our 
view  that  the  secretary  of  the  superior  court  is  not 
an  officer  or  attache  of  the  county  within  the  meaning 
of  the  constitutional  provision  authorizing  the  framing 
of  county  charters,  and  we  may  add,  not  within  the 
meaning  either  of  the  provisions  of  the  county  charter 
itself." 

In  the  case  Just  cited  the  question  was  as  to  whether  the 
County  of  Los  Angeles,  acting  under  a  freeholders1  charter,  had  the 
right  to  fix  the  salary  of  the  secretary  of  the  superior  court,  or 
whether  it  would  be  fixed  In  conformity  with  the  state  law.   Accord- 
ing to  the  views  above  expressed,  the  court  hald  the  state  law  and 
not  the  charter  governed. 

I  have  made  a  very  careful  examination  of  all  state  laws 
and  all  the  acts  regarding  the  superior  court  and  I  find  that  no 
law  exists  which  would  compel  a  referee  to  be  a  resident  of  the 
county  in  which  he  or  she  might  act.   In  fact,  in  ordering  a 
reference  it  might  be  very  Important  that  the  court  appoint  someone 
to  determine  facts  wtich  would  have  to  be  ascertained  out  of  the 
county,  and,  therefore,  it  would  be  quite  proper  to  appoint  one 
who  had  no  residential  status  within  the  county. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  Mrs. 
Kohler  is  not  an  employee  of  the  City  and  County  of  San  Francisco, 
and,  therefore,  is  not  subject  to  the  residential  qualifications 
required  by  Section  7  of  the  charter.   She  is  a  part  of  the 
judicial  system  of  the  state  of  California  and  as  a  referee  she 
is  exempt  from  residential  qualifications. 

You  are  advised  accordingly. 

Respectfully  sutmitted, 

Civil  Service  Commission 

CITY  ATTORNEY 
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November  2,  1940. 


SUBJLCTi   In  Re,  Interference  by  board  of 
Supervisors  with  Administrative 
Affairs  of  other  Officials,  board* 
or 


Dear  Sin 


I  have  your  letter  reauing  as  follow-  j 

"As  you  are  aware,  there  is  constant  controversy 
and  discussion  with  respect  to   the  interpretation  of 
Seotion  82  of  the  Charter  oik,   so  far  as  1  am  aware,  no 
opinion  lias  ever  been  rendered,  setting  forth  in  detail 
the  rights  and  inhibitions  of   those  affected  thereby* 

"because  of  the  v  ery   serious    consequences  attendant 
on  violation  of   this  seotion,  it  occurs   to  xae   that  it 
would  be  desirable  if  you  v.  .render  a  complete  and 

comprehensive  opinion  thereon,  a  lereby  make  request 

tor  such  an  opinio.  . 

"In  compliance  with  tble  request  it  will  be  appre- 
ciated if  you  will  answer  the  fo  Hewing  questions t 

"1»     What  eonstitutes  administrative  affairs  and 
adminl strati ve  service? 

"8«     What  eonstitutes  a  tatter  of  policy? 

"3*     Please  state   the  difference,   if  any,  between 
nistrative  affaire  and  uatters  of  policy? 


"4*     What  actios  or  reinnienistions,  if  any,   other 
then  adad 2 1  strati vo  actions  or  rocownendatio  is,  does  the 

..atrntive  Of floe  orm  ov  make,   and  In  such 

other  .-atters   is   the  boar  its  members  prohibited  from 

ing  suggestions,   excluding,  of  oourse,   the  matters  of 

■  Mk 


appolntaents,  promotions,  compensations,   disciplinary 
actions,   c.  tracts  and  requisitions  for  pur  case* 

"6«     Please  point   out  specifically,  where  in  this 
seotion  with  the  posslbls  exception  of  the  Chief  Admin- 
istrative off  leer,   the  ifeard  or  its  m  embers  are  prohibited 
from  making  suggestions,  when  audi  mug^eetions  are  directed 

the  various  boards,   eommlssions  or  elective  officials 
of  the  government,  and  not   to   .  oportment  heads  UHDKR  such 
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boards,    commissions  or  elective  officials*" 

OPINION 


In  the  opening  sentence  of  your  lettor  you  state  that 
so  far  as  you  are  aware  "no  opinion  has  ever  been  rendered  sett- 
ing forth  in  detail  the  rights  and  inhibitions  of  those  affected 
thereby," 

I  direct  your  attention  to  my  opinion  of  January  20, 
1954,  dealing  with  this  subject.   This  opinion  was  addressed  to 
the  Chief  Administrative  Officer  and  a  copy  thereof  was  sent  to 
each  member  of  the  board  of  Supervisors.   A  copy  of  my  opinion 
of  January  20,  1934, Is  herewith  enclosed. 

We  will,  therefore,  give  consideration  to  the  specific 
questions  you  ask  in  your  letter. 

1.  What  constitutes  administrative  affairu  and 
administrative  service? 

An  administrative  affair  of  an  office  lias  to  do  with 
the  administration  of  the  offioe  and  is  usually  some  duty  provided 
by  law  which  the  particular  officer  or  board  or  commission  must 
perform.   I  believe  that  Section  22  of  the  Ciiarter  gives  a  fair 
idea  of  what  an  administrative  affair  is  when  it  provides i 

"Neither  the  board  of  supervisors,  nor  its  committees, 
nor  any  of  its  members  shall  dlotate,  suggest  or  interfere 
with  appointments,  promotions,  compensations,  disciplinary 
actions,  contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  act  ons  of  the  chief 
administrative  officer,  or  of  department  heads  unuer  the 
ohief  administrative  officer,  or  uaer  the  respective 
boards  and  commissions** 

It  appears  to  me  that  tie  various  prohibitions  contained 
in  this  section  indicate  to  what  extent  the  Board  of  Supervisors 
is  prohibited  from  interfering  with  the  affairs  of  any  other 
departuont. 

2.  What  constitutes  a  matter  of  policy? 

A  .  attcr  of  policy  is  a  method  laid  down  by  the  head 
of  a  department,  or  provided  for  by  law,  which  becomes  the  rule 
as  to  how  the  various  affairs  of  the  office  should  be  ha: 
and  how  the  duties  of  the  office  should  be  porfomed. 

3.  Please  state  the  difference,  If  any  between  admin- 
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istrative  affairs  and  matters  of  policy. 

The   answer  to  this   question  will  be  found  in  the   answers 
to   questions   1  a 

4,     What  actions  or  reco  .niendatlons,   if  any,   other  than 
administrative  notions  or  recommendations,    does  the  Chief  Admin- 
istrative  Offioer  perform  or  make,   and  in  such  other  i otters  is 
the  Board  or  its  Members  prohibited  frou  making  suggestions, 
excluding,  of   course,   the  iifctters  of  appointments,  promotions, 

pensatlo   a,    disciplinary  actions,    contracts  and  requisitions 
for  purchases. 

The  duties  of  the  ^liief  Administrative  Offioer  are  set 
forth  In  Sections  59,   60  and  61  of    the  Charter.        It  appears   to 
mo   fro:.:  ■   reading  of  these  sections,    that   the  duties  of   the  Chief 
Administrative  Officer  are  entirely  administrative.        In  fact, 
tli«  name  of   the  office  would  lndioate  that  it  is  an  adi.iinistrative 
office  and  it  is   the   intention  of   Geo  I  that 

his  performance  of  these  administrative  uuties  shall  not  be  Inter- 
fered v/ith  by  au  .on*  froi.  ard  of  Supervisors. 

5*     Ploase  point  out  specifically,  where  in  this  section 
sh  the  possible   exception  of  the  Chief  Administrative  Officer, 
the  Board  or  Its  members  are  prohibited  from  making  suggestions, 
when  such  suggestions  are  directed  to  the  various    boards,   comm- 
ission* or  elective  officials  of  the  government,   anu  not   to  depart- 
ment heads   (  such  boards,    cuL.nl salons  or  elective  officials. 

ne  answer  to  this  question  is  found  in  the   portion  of 
Section  22  above  quoted  which  prohibits  any  dictation,   suggestion 
or   Interference  not  only  with    the   Chic  atrative   Officer 

and  the  departments  under  him,   but  also  "under   the  respective 
boards   and  commissions"  • 

You  will  note  also  txiut  Section  22  provides  that,   except 
for   the  purpose  of  inquiry,  the  mayor  and  the  eoard  <  rvisors 

shall  deal  with  the  Chief  -  xstrative  Offioer  solely  for  admin- 

istrative service  for  wnich  lie   is  responsible,   and  In  the  ...utter 
of  other  functions  for  which  elective  officials,  or  boards  or 
commissions  are  responsible,   solely  through  the  elective  official 
or  board  or  commission  ox*   through  the   chief  executive  officer  of 
such  board  or  commission. 

It  Is  my  opinion  tiu.it,  except  for  the  matter  of  inquiry, 
suggestions,    elctutione,  or   interferences  with  the  respective 
boards  or  commissions  are  forbidden  by   this   section. 

To  -  Very   truly  yours. 

Supervisor  Jas.B.HcSheehy. 

#1 
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6,  40 

SUBJ    JTj      Re  Authority  of    ietirement  Board  to  Grant 
a  Service  xietiremont  subsequent  to  the 
Death  of  Applicant. 

Dear  Sir: 

I  em  in  receipt  of  jour  request  for  an  opinion,  which 
reads  as  follows: 

"The  Retirement  Board  has  directed  that  1  recite  the  facts 
in  the  case  of  Francis  J.  Ker.  ,  policeman  in  the  Sen 
Frunclsoo  rolioe  department,  and  as.  for  your  opinion  about 
his  status  under  the  Retirement  S,  stem*  The  following 
stato  icnts  are  submitted,  section  references,  unless  other- 
wise stated,  being  to  the  Municipal  Code,  pages  22  to  49 
both  inclusive,  upon  which  the  Retirement  Code  appears! 

1*   Francis  J*  Kerr,  who  was  employed  as  a  policeman, 
elocted  to  be  a  member  of  the  Retirement  System  under 
Section  168  of  the  Charter  instead  of  Section  106*  He, 
therefore,  is  a  member  on  the  same  basis  as  policemen 
entering  the  service  of  the  City  after  January  8,  1932, 
and  is  subject  to  the  provisions  of  the  iuniolpal  Code 
referring  to  such  polloemen* 

2*   Mr*  Kerr  on  July  12,  1940  filed  two  applications  lor 
retirement,  as  follow si 

(a)  Application  lor  retirement  on  account  of  dis- 
ability alio  ed  to  result  from  injury  received  in  perfor- 
mance oi'  duty,  said  application  being  filed  in  accordance 
with  Section  254,  and  the  benefit  wloh  he  would  reoeive 
if  the  application  were  approved,  being  provided  in 
Section    .  Our  information  is  that  Mr,  Kerr  was  suffer- 
ing from  cancer  of  the  tongue  and  was  not  expected  to 
live  more  than  a  few  weeks* 

(b)  '.cat  on  for  service  retirement  effective 
August  11,  1940,  an  slection  to  have  the  retirement  allow- 
ance modified  under  Option  No*  2  being  made*  This  option 
provides  for  a  lesser  retirement  allowance  to  the  retired 
member  throughout  his  life  and  the  continuation  of  this 
lesssr  retirement  allowance  to  the  surviving  wife,  after 
the  retired  member's  deat  •  This  service  retirement  ap  lo- 
cation was  filed  for  protection  un  er  the  option  in  the 
event  the  Board  denied  the  applicat  on  in  Item  (a)  preeed- 

,  for  industrial  disability  retirement* 


0*' 
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Xn  Item  2(b)  preceding,  Mr.  Kerr  qualified  as  to  age  and 
service,  for  service  retirement* 

4,  Retirement  in  Item  2(b)  preoedlng  was  made  effective 
August  11,  1940  beoause  the  election  of  an  option  does  not 
become  effective  until  thirty  days  after  the  election  is  inade. 
During  the  thirty  days  the  applicant  was  on  sick  leave  with 
salary* 

5.  ancis  J,  Kerr  died  on  August  12,  1040,  whioh  was  more 
than  thirty  days  after  the  election  of  Option  No.  2  as  stated 
in  Item  2(b).  If,  therefore,  servioe  retirement  is  held  to  be 
in  effect,  his  surviving  wife  would  be  entitled  to  #55.77  per 
month  during  the  balance  of  her  life,  under  Option  No.  2. 

tq   It  is  assumed  that,  no  hearing  having  been  held  with  the 
Retirement  Beard  under  the  application  of  Indus  trial  disability 
retirement,  and  no  action  having  been  taken  thereon,  the  dis- 
ability application  became  void  upon  the  death  of  the  applicant. 

7.  Apparently,  therefore,  the  surviving  wife  has  the  right: 

(c)  ?o  apply  for  the  monthly  allowance  under  Option  No. 
2,  on  the  grounds  that  the  servioe  retirement  would  be  effeot- 

a  as  of  August  11,  1940,  upon  ttte  action  of  the  Retirement 
Beard  yet  to  be  taken* 

(d)  To  apply  under  Section  261  for  a  death  allowance, 
on  the  rounds  that  her  husband^  death  resulted  from  injury 
reoeived  in  performance  of  duty,   if  the  3oard  found  the 
death  did  so  result,  the  surviving  wife  would  receive  a 
monthly  all .wanoe  equal  to  one-half  the  average  salary  of 
the  deceased  member  during  the  last  ten  years  of  servioe, 
whioh  would  amount  to  ;.  100.00  per  month. 

8.  A  question  has  been  raised,  however,  as  to  whether  if  the 
widow  does  make  an  application  for  a  death  all  -wanoe  as  set 
forth  In  Item  7,  the  application  for  servioe  retirement  would 
beoome  void,  in  whioh  event  she  would  be  entitled  only  to  the 
regular  death  benefit  of  six  months'  salary  plus  the  member's 
accumulated  contributions,  provided  the  Board  denied  the 
application  for  a  death  allowance. 

You  are  requested,  therefore,  to  furnish  the  Ketirement 
Board  jour  opinions 

As  to  whether  tho  surviving  wife  of  Franois  J.  Kerr  now 
has  the  right  to  a,  ply  lor  a  death  allowanoe  under  Section  201, 
in  view  of  the  pending  service  retirement  application  referred 
to  in  Item  2(b),  and  if  your  answer  to  this  question  is  in  the 
affirmative. 


- 

10,  As  to  whether  the  surviving  wife.  If  the  uoard  denies 
her  application  for  a  death  alluwunoe,  will  have  forfeited 
the  ri  lit  to  receive  a  monthly  alluwanoe  under  Option  No* 
2  as  elected  by  the  member  when  he  applied  for  service 
retirement* 

rther  information  will  be  furnished  if  you  desire •" 

OPIHIOK 

The  pe  tlnent  portions  of  Section  159  of  the  Charter 
of  the  Jity  and  County  of  3an  Irancisco  read  as  follows  I 

"The  3etiroaent  lioa.d  shall  bo  the  eolo  authority  and 
Judge,  under  such  general  ordinances  as  may  be  adopted 
by  the  supervisors,  as  to  the  conditions  under  which 
members  nay  receive  and  may  continue  to  receive  benefits 
of  any  sort  under  the  retirement  system  *  *  ■■■, 

virtue  of  the  authority  of  Section  159f  the  Board 
of  Supervisors  of  the  ~ity  and  bounty  of  ban  -rancisco,  with  respect 
to  service  retirement,  passed  an  ordinance  which  may  be  found  in 
Part  I,  Article  Z,   -taction  251,  of  the  San  Francisco  Municipal  Code 
which  reads  in  part  as  follows: 

dtirensnt  of  a  member  or  service  shall  be  made  by 
the  Retirement  Board  as  follows: 

w   it   *.;*  *x*  ■',* 

(b)  Any  member  in  the  city-service,  or  within  four  (4) 
months  after  discontinuance  of  oity-service,  ♦  «  •  « 
may  retire  upon  written  application  to  the  Retirement 

ird,  stating  what  time  he  desires  to  be  retired,  pro- 
vided that  said  member: 

*  e  •  «  e 

(3)  if  he  be  a  member  under  Section  168  of  the  Charter, 
shall  be  credited,  at  the  time  so  speeif led  for  his 
retirement,  wit 

(1)  twenty-five  (&&)  years  of  continuous  servloe,  and 
shall  have  attained  the  age  of  sixty-two  years,  *  •  •" 


xt  will  uo   noted  that  Section  159  of  the 
definitely  provides  that  the  Retirement  '  ourd  shall  be  the  sole 
authority  and  Jud^o,  as  to  who  may  receive  a  retirement  allowance. 

It  is  not  sufficient,  therefore,  that  the  petitioner 
qualify  merely  ee  to  service  and  age  alone,  as  the  Retirement  Board 


has  boon  iven  discretionary  powers  by  tho  charter.  These  powers 
naturally  must  bo  exercised  Judicially  and  tliere  must  bo  a  valid  reason 
for  the  refr.sol  of  the  Retirement  Board  to  "rant  s  retirement  allowance 
after  the  petitioner  has  qualified  ior  retirement  as  to  service  and 
ogo* 

jfrs  New  York  Clrcv.it  Court  of  Appeals  In  the  case  of 
PBOPLE  ex  rel  T'.-CK,  v.   HUNCH,  106  N*  Y.  105,  15  N,  B,  180,  stated  that 
It  was  not  the  application  of  the  petitioner  which  brought  the 
retirement  about,  but  It  was  the  resolution  of  the  Board  passed  by  a 
majority  of  all  its  members* 

It  will  be  noted  that  subdivision  (b)  of  Section  251 
quoted  above       ss  that  a  ruember  may  retire  by  filing  a  written 
application  with  the  ftetire.tont  x-'Ourd  and  this  applic  tion  must  state 
the  date  he  dCBlres  to  be  retired*  The  Retirement  Board  thereafter, 
by  virtue  of  the  authority  vested  In  It  by  Section  159  of  the  Charter, 
must  consider  all  tho  facts  and  determine  from  them  whether  the 
petitioner  is  entitled  to  a  retirement  allowance. 

Two  well  considered  oases  which  hold  that  a  petitioner 
is  not  entitled  to  a  retirement  allowance  merely  because  he  has  q  al- 
f  lea  as  t  o  age  and  service,  are  PE0PI.S  ax  rel  3  JUjY  v.  MARTIN,  SO  N*E« 
M0»  (N*Y,  Court  of  Appeals)  and  PBOPLg  v*  CMBBKB,  84  N.Y#  Supp.  675* 


In  tho  I     jase  the  court  held  that  a  board 
stifled  In  not  ranting  a  retirement  allowance  when  the  conduct  of 
the  officer  had  been  such  as  to  warrant  the  Ketirencnt  'ourd  in  denying 
it.  even  though  the  petitioner  qualified  as  to  service  and  ago*  Tho 
court  came  to  the  swss  conolusion  in  the  Greene  ease* 


It,  thorefore,  definitely  appears  that  the  retirement 
Board  must  uot  affirmatively  and  that  the  retirement  allowance  does 
not  automatically  cotoe  into  being  by  the  filing  of  the  application* 


Is  brings  us  to  tho  second  query  In  your  letter. 
namely#  isay  the  Hetireiaenfc  Board  now  act  on  the  application  in  view  of 
the  death  of  the  petitioner*  It  will  be  noted  that  Officer  Kerr 
requested  that  his  retirement  be  effective  as  of  August  11,  1940, 
and  that  he  died  on  Aui  ust  12,  1940*  His  death,  therefore,  was  one 
day  subsequent  to  the  date  the  retirement  allowance  was  to  take  effect* 
Tho  decision  of  the  Retirement  Board,  although  subsequent  to  the  date 
speolfied  by  tho  petitioner  as  the  retirement  date,  would  nevertheless 
be  effective  as  of  the  date  the  petitioner  requested  to  bo  retired* 


Section  861  (b)  definitely  provides  that  subject  to 
tho  approval  of  the  Retirement  Board  tho  petitioner  may  retire  on 
the  date  he  desires  by  filing  his  written  application* 


Should  the  Retirement  Board  In  tho  instant 
fool  that  Officer  Kerr  should  have  boon  retired  the  effeotlve  date 
therefore  would  be  August  11,  1940,  on w  hi oh  data  hs  was  still  alive* 


.  • :  • 
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Tho  fact  that  petitioner  passed  away  ooaa  not  change  the  effective 
date  of  the  retirement  allowance.  In  fact  hla  estate  would  be  entitled 
to  hla  retirement  allowance  for  one  day  under  Option  No.  £,  and  hla 
named  beneficiary,  his  widow^  would  be  entitled  to  a  penaion  by  virtue 
of  the  provisions  of  Option  No.  2,  under  which  he  elected  to  have  hla 
retirement  allowance  modified* 


There  appears  to  be  no  legal  objection  to  the  retir 
allowance  becoming  effective  Au; ;ust  11,  1940,  and  it  appoare  obvious 
that  it  was  the  intent  of  the  x>oard  of  Supervisors  that  a  petitioner 
would  be  retired  on  the  date  he  requested  should  the  Retirement  Board 
find  no  valid  objection  to  the  petitioner1  a  receipt  of  the  retire— nt 
allowance* 

This  brings  us  to  the  t  ird  query,  as  to  whether  the 
widow  has  the  ri^ht  to  apply  for  a  death  allowance  by  virtue  of  Section 
261,  Article  3,  Part  I  of  the  iiunloipal  Code, 

Section  261  (b)  provides8  "Upon  the  death  before 
retirement  «  *  •  of  a  member  «  «  «.  the  Retirement  System  shall  be 
liable  for  a  death  benefit.  *  *  *" 

Seotlon  261  (d),  also  provides  lor  certain  allowances 
upon  the  death  of  all  persons  after  retirement,  and  while  receiving 
a  retirement  allowance  from  the  Retirement  System*  This  seotlon  would 
include  Officer  Kerr  by  virtue  of  being  a  member  of  the  Retirement 
System  under  Section  168* 

¥ou  .re,  therefore,  advised  that  the  iietiresient  board, 
should  it, in  its  discretion,  believe  it  in  order,  may  retire  Offloer 
Kerr  as  of  August  11,  1940,  which  would  entitle  his  widow  to  the 
monthly  allowance  by  virtue  of  Option  No.  2,  and  you  are  further  advised 
that  ahould  Offloer  Kerr  be  retired  as  of  Auguet  11,  1940,  trie  widow 
would  lose  her  right  to  apply  for  a  pension  by  virtue  of  Seotlon  2G1 
Article  3,  Part  I  of  the  Municipal  Code, 

I  have  been  adviaed  by  Ur,  bonrad  duhner,  attorney 
representing  Mrs*  3err,  that  ahe  would  much  prefer  that  the  Board 
on  the  application  filed  by  Offloer  Kerr,  even  though  she  would  not  be 
led  to  file  for  a  death  allowance  on  the  theory  that  Officer  Kerr 
died  as  a  result  of  an  Injury  received  In  perfermsnoe  of  dui  . 

Respectfully  submitted. 


i  -  imm  hi'  ■  nisi 

Ralph  Nelson 
M 


5204 
November  8,  1940 


SUBJECT:   POLICE  DEPARTMENT ,  Dispoeition  of  Traffic  Tags  and 

Tabulating  Cards 

Dear  Sir: 

Pursuant  to  your  request,  consideration  has  been  given  to  the 
report  from  the  General  Audits  division  relating  to  the  above  subject, 
and  a  copy  of  this  memorandum  will  be  submitted  to  the  City  Attorney's 
office  as  a  basis  for  discussion  of  the  matter.   The  co  cl  :el w  s 
reached  will  thereafter  be  reported  to  you. 

jrt  of  Wren  i Iddlebrook,  Supervisor  of  General  Audits, 
reads  as  follows: 

arold  J .  Boyd 
Controller 
City  and  County  of  San  Francisco 

jjoar  Sir: 

SUBJECT:   iolice  Department 

sposition  of  Traffic  Tags  and  Taoulating  Cards. 

The  l  olice  l»epartnev;t,  by  letter  dated  ?*ay  29,  1940,  signed  by 
Charles  W.  Jullea,  Chief  of  Police,  requests  tie  Controller's  approval 
of  the  Department's  destruction  of  certain  records  more  than  one  year 
old  —  aammljs    traffic  tags  and  the  corresponding  tabulating  cards. 

In  the  performance  of  this  work  in  connection  with  traffic  cases, 
the  Police  department  comes  into  the  possession  of,  among  others,  the 
following  records: 

1.  The  w.  Ite  or  original  copies  of  the  traffic  tags,  on  each  of 
which  is  practically  a  complete  history  of  the  individual  ease,  from 
the  signature  of  the  issuing  officer  to  the  final  adjudication  by 
the  court. 

2.  The  yellow  or  duplicate  copies  of  the  original,  white 
traffic  tags. 

3.  The  corres.       .abula     cards         are  punched 
:  prescribed  data'  fr     e   adjudicated  traffic  ta 

4.  A  copy  of  the  court  calendars  on  w?     re  recorded  the 

sposition  of  the  individual  cases. 

(1) 


a  ■< 


In  connection  with  the  subject  request,  the  following  sections 
of  the  law  have  been  examined: 

1.  Political  Code  Section  4095a  (1937) 

2.  iolitioal  Code  Section  4041.39  (j 

3.  ^ill    .  lance    .  -141  approved 

January  • .. ,  .  32 . 

jm  this  examination  it  could  not  be  clearly  deterr.ineu  from 
the  wording  of  the  statutes  as  to  the  authority  for     .estruction 
of  any  o^     above  documents  Whioh  are  less  than  five  years  o 

It  is  therefore  respectfully  suggested  that  a  le,.al  ruling  be 
obtain      tiiis  request,  said  legal  opinion  to  i     e  specif ically 
the  following  points: 

1.  ho  tiic   records  enumerated  under  2,  3,  and  4  constitute 
records  within  the      ,g  of  the  statutes. 

2  and  4  are  duplicate,  while  3  is  a  device  to  expedite  certain 
performances  In  connection  with  the  or    al  records  described  in 
iter:  1  above.   In  t  >e  event  tisit  it  should  be  determined  that 
records      c  nature  of  2,  3,  and  4  above  are  included  within  the 
sta.    j  provisions,  it  woul(     ur  tnat  these 

necessarily  be  retained  by  the  Department  until  after  the  five-year 
period,   However,  as  a  fact,  all  three  of  the  classes  of  documents 
identified  as  2,  3,  and  4  above  are  devices  to  expedite  the  handling 
of  tlie  cases  elto     1  by  the  iolice  ^epai     .  Unless  there  is 
a  definite  legal  prohibition  so  to  do,  it  would  be  ezitirely 
practical  for  t  .e  i>epartme:t  to  destroy  t  eso  throe  classes  of  docu- 
ments at  tue  expiration  ol  tie  year. 

2.  ho  tie  original  traffic  tags  constitute  court  records.   In 
the  event  ci.at  this  is  so  ruled,  is  It  proper  that  the  Iolice  Dept. 
retain  the  custody  thereof  or  should  these  be  trans*  it ted  by  the 
Police  Department  to  the  court ffor  permanent  custouianship. 

. spectfull}  submitted, 


WUjVP  Supervisor,     ral  Audits 

OPINION 
purpose  of  determining  whether  the  Controller  should 
.nt  or  deny  the  request  of  tbe  Chief  of  Iolice  Carlos  I«  ^ullea 
for  t      troller'a  approval  oi  he  hepax'tmeut  's  aestruction  of 
certain  records  more  tnan  one  yea*  old,  iiamely,  traffic  tags  and 
corresponding  tabulating  cards,  we  must  look  to  Section  32ti  of 

(2) 


Part  I  of  the  San  Francisco  Municipal  Code.       aection  seta 

forth  the  conditions  under  which  department  heads  may  destroy  or 

otherwise  dispose  of  papers  of  their  departments  and,  so  far  as 

applicable,  reads  as  follows: 

"SEC*  528.   Destruction  of  Useless  papers.   Any 
department  head  as  defined  In  Scitlon  20  of  the 
Charter  is  authorized  to  destroy  or  otherwise 
dispose  of  useless  papers  of  such  department 
five  (5)  years  after  receipt  thereof  and  after 

sy  have  served  t^eir  purpose  and  are  no  Ion;  or 
required.   The  Controller  si  a  11  approve  for  such 
depai      the  destruction  or  preservation  of 
papers  relating  to  fi     al  matters.   The  City 
Attc  .     a  hall  also  instruct  department  heads  on 
destruction  of  papers  which  may  have  legal  sig- 
nificance  " 

Chief  i-ullea,  being  the  cidef  executive  of  the  rolice  Depart- 
ment and  appointed  by  the  PoUm  Commission,  is,  of  course,  a 
department  head  within  t  i    I  -  t-ction  20  of  the 

-aii  Francisco  Charter  which  reads,  in  part,  as  follows: 

" t      ef  executive  appointed  by  each  board 

or  commission shall  have  the  uowers  and  dutiea 

of  a  department  head n 

The  white  tags  are  t'  I  orlt  hale  a..u  t  e  yellow  tags  are 

carbon  copies  of  notices  to  appear  on  charges  of  violating  traffic 

laws.       si  nod  by  the  parties  charged,  they  constitute  written 

promises  to  appear  to  answer  to  said  charges.  They  serve  various 

purposes  prior  to  and  after  the  disposition  of  the  charges  recorded 

thereon,  including,  the  rocorulng  of  any  fines  paid  b;  the  parties 

eljarmed.   U  is  my  understa      that  the  white  (original)  tags  are 

used  in  audit-     o  records  of  the  lolice  Departs*      1  tliat  the 

yellow  (duplicate)  tag  ia  used  as  a  aubatitute  if  a  white  tag  la 

lost.       are,  therefore,  clearly  "papers  relet:    o  financial 

matters",  and  the  Controller's  approval  of  their  destruction  ia 

required  by  aaid  Section  320.  Aa  they  are  writings  bearing  upon 

(3) 


opeciflc  transactions,  tney  come  within  the  following  definition 

of  "papers"  in  5  Worde  &  Phrases  (3rd  Series)  8l< 

"Generally,  the  words  'documents  •  and  'papers' 
refer  to  particular  instruments  and  writing  s 
bearing;  upon  specific  transa^     p,  wnereas 
•books  of  accounts '  and  'records '  have  reference 
to  aerial,  continuous,  and  more  permanent  memor- 
ials of  concern's  business  and  affairs.   (Cudahy 
Packing  Co.  v.  U.8.  (CCA.  Ill)  15  P.  (2)  133, 

Whether  tlie  tabulating  cards  are  "papers  relating  to  financial 

matters"  is  not  clear  to  me  from        lebrook'o  report,  ami  from 

his  verbal  explanation  of  their  use,  1  unuerata;.    st  they  are  a 

device  to  expedite  certain  performances  in  co  inection  with  preparing 

summary  statements  of  data  on  t..e  original  (white)  tags;  that  in 

their  use  in  the  process  of  preparing  certain  statements  they  are 

analogous  to  carbon  paper,  the  Hollerith  machine  punc.      oles  in 

these  cards  as  tne  impression  the  operator  desires  to  make  is 

transi  :ltted  onto  certain  other  records,      ve  never   referred  to 

or  used  by      ollce  D«j     nt  or  thw  Auo      division  of  I 

troller'a  office  after  the  preparation  of  said  summary  statemc 

I  have  been  informed  that  in  checking  the  correctness  of  the  summary 

statements,  reference  is  made  to  the  original  (white)  or    -icata 

(yellow)  tags  and  not  to  tne  tabulating  carua. 

e  tabulating  cards  ehoulu  be  regarded  as  having  no 

function  other  or  different  from  that  of  carbon  paper  used  in 

prepai  xcate  copy  on  a  typewi  I      er 

to  apply  the  rule  •     atructiou  lain  uown  in  Lininger  v. 

San  Francisco  Vallejo  and  Napa  Valley  liailroa..    .  (1912),  18 

oal.  App.  411,  41o: 

the   construction  of  iiance,    to  ascer- 

tain the   legislative   intent,   regard  must  be  had 
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not  simply  to  the  exact  phraseology  but  to  the 

-neral  tenor  and  ecope  of  the  legislative  scheme 
embodied  in  the  statute.   (Oakland  .  Oakland 
Water  Front  C©.,  na  Cal.  189j  bu  P.  277).   'If 
the  act  is  susceptible  of  two  constructions,  one 
leading  inevitably  to  mischief  or  absurdity  and 
the  other  consistent  with  Justice,  sound  sense 
and  wise  policy,  the  former  shall  be  rejected  and 
the  latter  adopte  .  •   (In  re  itchell,  120  Oai. 
386 J  52  P.  800. )H 

Wa  cannot  believe  thut  the  hoard  of  Supervisors  intended  that 
carbon  paper  used  la  tne  preparation  of  financial  statements  should 
be  preserved  for  five  years  or  that  storage  space  should  be  devoted 
to  similarly  valueless  papers  for  that  length  of  time]   Sua)  a 
construction  of  the  phraseology  "useless  papers"  anu  "papers 
relating  to  financial  matters"  would  be  absurd  and  inconsistent 
with  "sound  sense".   If  the  same  view  may  be  taken  with  regard  to 
the  tabulating  cards  In  question,  we  conclude  that  they  are  not 
"papers  relating  to  financial  matters",  and  the  Controller's  approval 
of  t.eir  destruction  would  therefore  not  be  requireu. 

e  record  of  the  disposition  of  the  individual  cases  on  the 
court  calendars  referred  to  in  -.   .  .dlebrook's  report  are,  - 
understand,  copied  by  a  member  of  the  iolice  ^enartment  from  the 
calendar  used  by  the  Court,   ^aid  copies  of  the  court  calendars  are 
prepared  for  the  convenience  of  tne  department  and  serve  as  a  device 
to  expedite  the  handling  of  casee  arising  out  of  charges  appearing 
on  tne  white  tags*  As  they  do  not  relate  to  financial  matters  and 
are  never  used  by  the  Auditing  Division  of  the  Controller's  Office, 
the  Controller 's  approval  of  tnelr  destruction  or  other  dispoe. 
is  not  required. 

Keeping  ii        e  rule  of  constructs     ...ininger  v.  San 
rfancisco  Vallejo  a    spa  Valley  hallroad  0Oi  (li/12),  1   0al«  A   . 

(6) 


411,  410,  we  turn  now  to  an  interpretation  of  the  word  "useless" 

In  Section  320,  Part  One,  of  the  £>an  Francisco  Municipal  Oode: 

"Useless"  is  dofined  in  Webster's  New  International  dictionary 

as  meaning: 

"Having,  or  being  of,  no  use;  unserviceable; 
producing  no  ^ood      answering  no  desired 
purpose;  ineffectual"; 

and  in  Funk  &  Wagnalls  New  Otandard  dictionary  as  meaning* 

>t  serving  or  not  capable  of  serving  any 
valuable  purpose  being  of  no  use;  not 
abiding  or  effecting  tho  end  in  view." 

"Useless"  in  the  widest  sense  signifies  not  of  use  for  any 
valuable  purpose,  and  is  thus  closely  similar  to  valueless  and 
worthless  (Funk  &  Wagnall).   It  seems  reasonable  to  assume,  however, 
that  the  Board  of  Ojpervieors,  at  the  tijue  of  adopting  oectiou  328 
of  Part  I  of  the     - roncisco  Municipal  0Ode  used  the  word  in  its 
more  limited  sense  of  meaning  not  (presently)  serving  any  valuaole 
purpose,  being  of  no  (present)  use;  and  that  the  Board  iiad  in  mind 
papers  whic":  are  no  longer  "in  use"  in  the  sense  of  being  "in 
ordinary  occupation  or  employment"  (Funk  &  Wagnall). 
the  ordinance  which  in  effect  prohibits  their  destruction  until 
five  years  after  receipt  and  prescribes  t;.o  c -.iditio^s  under  whic 
they  may  then  be  destroyed  would  be  absurd.     Is  view  is  borne 
out  in  the  balance  of  the  sentence:   "....and  after  they  have  served 
their  purpose  and  are  no  Ion  er  required".   In  other  words,  the 
iioard  of  Supervisors  contonplated  that  the  "useless  papers"  to  ba 
kept  for  a  minimum  of  five  years  might  still  serve  a       e  or  be 
required. 

In  view  of  the  f  oi      ;,  I  am  of  the  opinio;     ,  the  Chief  of 
Lice  is  not  authorised  to  destroy  and  the     roller  cannot 


approve  the  destruction  of  the  white  or  yellow  tags  described  in 

Mr.  kiddlebrook^  report;  and  that  the  Controller's  approval  is  not 

required  In  connection  with  the  disposition  of  tabulating  cards 

or  said  "court  calendars". 

The  opinion  that  the  Controller  cannot  approve  the  destruction 

of  the  above  mentioned  original  (white)  axid  duplicate  (yellow) 

notices  to  appear  is  not  altered  by  consideration  of  Political 

Code  Section  4041.39,  adopted  in  1939,  wlilch  reads  as  follows: 

"Sec.  4041.39.   destruction  of  Unneeded  Official  Kecords 
and  implicates.   The  Board  of  Supervisors  in  each  county 
may,  in  its  discretion,  authorise  the  destruction  or 
disposition  of  any  duplicate  record,    or,  or  doc 
other  than  the  orl  lnal  thereof,  the  original  of  which  is 
in  the  files  of  any  of I icer  or  department  of  the  county 
and  is  more  than  five  years  o 

"The  ^oard  of  Supervisors  may,  in  its  discretion,  a     Ize 

c  destruction  or  disposition  of  any  record,  paper,  or 
document  which  is  more  than  five  years  old  and  which  was 
prepared  or  received  pursuant  to  a  count;,  ordinance  or  in 
any  manner  other  than  pursuant  to  a  State  statute." 

The  above  mentioned  notices  to  appear  (tags)  are  assumed  to 

have  been  issued  pursuant  to  state  laws  as  well  as  city  ordinances. 

en  if  the  keeping  of  the  original  (white)  tags  issued 

pursuant  to  state  law  be  held  not  to  be  a  municipal  affair,  the 

ordinance  (Sec.  328)  is  not  inconsistent  with  the  general  law; 

whether  the  tags  were  issued  pursuant  to  state  laws  or  city 

ordinances,  ti  ev  cannot  be  destroyed  in  less  tha     o  years  after 

receipt  by  the  department. 

The  matter  of  destruction  of  duplicates  of  papers  prepared 

or  received  pursuant  to  a  state  law  is  covered  b;     first 

paragraph  of  Section  4041.39  of  the  Political  Code  and 

ction  320  of  Part  I  of  the  Sa:      sisco     - lpal  Cods.   Th» 

question  of  destruction  of  the  o     al  papers  prepared  or  received 
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pursuant  to  a  state  law  and  which  are  more  than  five  yearo  old  Is 
not  before  ub  at  this  time  as  I  have  been  informed  that  the  white 
ta<js  under  consideration  are  less  than  five  ^ears  ol<„   however, 
the  point  will  be  discussed  in  memoranda  relating  to  ti  c  papers 
of  another  departuc 

It  is  unnecessary  to  discuss  Section  4095a  (1937)  of  the 
Political  Code  in  connection  with  the  questions  before  us  as  that 
section  relates  only  to  papers  issued  as  vouchors,  authorizing 
County  Auditors  and  i'reasurers  to  destroy  them  under  certain 
conditions.  The  question  before  us  is  whether  I     ief  of  i olloe 
can  authorize,  and  the  Controller  can  approve,  the  destruction  of 
certain  papers  of  the  -  olico  ^i  artnent  which  were  not  issued  as 


vouchers. 

ince  the  word  "record"  does  not  appear  in  Section  328,  Part  I, 
of  the  MB  PnutlaM  Municipal  ^ode,  and  is  followed  La  l  olitical 
Code  Section  4041.39  by  the  words  "paper  or  document"  (see  defini- 
tion supra)  it  seems  unnecessary  to  determine  whether  the  yellow 
(duplicate)  tags,  tabulating  cards  or  copies  of  court  calendars 
"constitute  records  within  the  meaning  of  the  statutes". 

Tie  o     al  (white)  traffic  tags  do  not  constitute  court 
records.   Action  1904  of  the  Code  of  Civil  Procedure  defines  a 

judicial  record  as  follows: 

-V0C.  1904.  A  judicial  record  is  the  record  of  official 

proceeding  of  a  court  of  Justice,  or  of  the 
official  act  of  a  judicial  officer,  in  an  action  or 
special  proceeding." 
4  Words  and  Phrases  (I     eries)  U       lodes  tnc  following 

definition  of  Judicial  records » 


"A  'record1  18  memorial  of  Judicial  proceedings  (Nissenbaum 
v.  State,  ...e.  197  A.  015,  917.   In  an  ordinary  civil  action, 
the  'record1  proper  consists  of  the  process,  with  the  return 
thereon,  the  pleadings,  aiid  verdict,  if  trlod  by  a  jury, 
or  the  decision  if  tried  by  the  court,  and  the  Jud^nent. 
(Lims  v.  Douglass,  CCA.  Ariz.  3U  P.  (2)  812,01  ,   'Kocord1 
of  criminal  cases  Includes  caption,  statemont  of  time  and 
place  of  holdl  .  cjurt,  indictment  or  inf oxmation,  with 
endorsement,  arraignment,  pleas  of  accused,  mentioned  of 
impaneling  of  Jury,  verdict,  and  ju     t  of  court.   (-tate 
v.  Daleo,  154  So.  437,  179  La.  Hi.)1 

Consideration  of  the  facts  presented  and  review  of  the 

authorities  perta      to  this  subject  lead  us  to  t         Loo 

that  the  Controller's  approval  Is  required  onl}  as  to  the  destruction 

of  the  white  and  -yellow  tags  as  tlioy  are  the  only  'papers  relating 

to  financial  matters"  involved;  and  that  by  reason  of     provisions 

of  section  328  of  Part  I  of  the  San  Francisco  Municipal  Code,  the 

Controller  cannot  approve  the  destruction  of  said  tags. 


Respectf . lly  submitted, 


NORA  A.  BLICHPLLD'] 
Deputy  dity  Attorney  and 
Attorney  for  Controller 


Approved : 


"John  J.  j 'Toole 
City  Attorney 


To  - 

The  Controller 
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November  14,  1940. 


SUBJECT I  Use  of  Premises  In  Second 
fluent lal  District  for 
Professional  Purposes. 


Dear  Sirs: 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as   to  whether  a  building  may  be  constructed  and  used 
for  the  practice  of  medicine   in  a  Seoond  Residential  District 
where  the   blueprints  for  the  premises  show  that  approximately 
one-third  of    the  building  is  devoted  to  a  residential  uae   and 
two-thirds  of  the  building  is  devoted  to  offices  incidental 
to  the  practice  of  medicine,   the  blueprints  of  wliich  provide, 
in  substance,   as  follow  si 

Sheet  #1  -  basement   plan.        Qno-tlxird  of   the   basement 
area  is  unexcavated.        Approximately  one-third  of  the  basement 
area  is  devoted  to  use  as  a  laboratory  and  storage  room  for 
laboratory  equipment  ana  supplies.  c  other  third  is  devoted 

to  light   court  space,   residential  storage  and  furnace  room. 

Sheet  #2  -  first  floor  plan.        The  entire  first  floor 
as  indicated  by  the  floor  plan  is  to  be  used  for  a  reception 
room  with  three  consultation  rooms,   three  treatment  rooms, 
first  aid  and  storage  purposes.       A  garage  for  tlu^oe  cars  is 
also  provided.        Save  for   the   garage  space,   the  entire  first 
floor  is  devoted  to  a  non-residential  use,   namely  Doctor's 
Offices. 

Sheet  #3  -  Second  floor  plan.        The  entire  second  floor 
similarly  is   devoted  to  non-residential  uses,   namely  offices, 
clinics,   treatment  rooms,   laboratories,  etc. 

Sheet  #4  -  third  floor  plan.       Showa  one  third  of   the 
building  area  to  be  a  low  roof  over  a  two  story  portion  at  the 
corner  of    California  and  Parker.        The  other  two-thirds  of  tills 
floor  area  are  devoted  entirely  to   dwelling  purposes. 

Sheet  #5  -  is  Parker  Avenue  elevation  of  ths  building. 
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OPIMION 

The  uses  permitted  in  a  Second  Residential  District 
are  set  forth  In  Part  II,  Chapter  II,  Article  I,  Section  4  of 
the  San  Francisco  kuniclpal  Code  (also  known  as  Zoning  Ordin- 
ance No,  5464)  which  provides,  in  part,  as  follows! 

"See.  4.   In  a  second  residential  district  no 
building  or  premises  shall  be  used  and  no  buildl. 
shall  be  constructed  or  altered  which  is  arranged, 
designed  or  intended  to  bo  used  for  any  purpose  other 
than  the  purposes  specified  in  Section  3  of  this 
article  and  those  of  at  •::-M 

"Sec,  3.   In  a  first  residential  district  no 
building  or  premises  shall  be  used  and  no  other  building 
shall  be  cor-structeci  or  altered  which  is  arranged,  in- 
tended or  designed  to  be  used  for  any  purpose  other 
than  for: 

"(a)  Single  family  dwelling) 

«  •  ■:.-  i  * 

"(f)  The  usual  accessories  located  on  the  same  lot 
with  these  various  buildings  not  involving  the  cunauct  of 
a  business,  but  including  the  office  of  a  musician, 
plays i clan  or  dentist  or  other  person  authorized  by  law  to 
practice  medicine  whan  situated  in  the  same  dwelling  used 
by  such  person  as  his  or  her  place  of  residence"^  and  a 
garage  or  group  of  garages  containing  space  for  passengor 
automobiles  for  the  exclusive  use  of  the  tenants  in  the 
main  building  on  the  premises;" 

Here  we  have  a  single  family  dwelling,  in  a  second 
residential  district,  being  proposed  to  be  built  and  used,  In 
the  major  part,  for  the  practice  of  i.edicine. 

The  provisions  of  the  Code  aforementioned  do  permit 
the  office  of  a  physician  to  be  lnoluded  even  in  a  first  resi- 
dential district,  but  tills  permission  is  not  without  Its  limi- 
tations.  A  mere  reading  of  the  provisions  of  the  City  Planning 
Code,  herein  concerned,  clearly  Indicates  that  business  as  such 
is  meant  to  be  excluded  froii  the  Residential  Districts.    ES 
legality  of  the  exclusion  of  business  from  Residential  districts 
Is  well  settled,  not  only  by  our  own  Supreme  Court  In  the  ease  of 
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MILLKR  v.   BOARD   UF  PUBLIC  ^QRKS.    195  Cal.   477,    but  by  the  SUpr«»» 
Co   rt  or   the    United  States, as  well,    In  the   case  of   VILLAGE  01'' 
EUCLID  v.  ALIBLER  REALTY  CO..   272    U.S.    365.      Thus,   here  we  find 
the  Code  permit  ting,   in  conjunction  v;lth,  i'or  example,   single 
family  dwellings,   "the  usual  accessories   located  on  the   same  lot 
»  *  *  *  not   involving  the    conduct  of  a  business",   and  then  per- 
mitting ,^iowel?or7~l^he^  situated  in 
the   same  dwelling  used  by  such  person  as  hi 3  or  her  place  of 
residence." 

It  thus  appears   clear  that   "business  as   such"  was 
intended  to  be  excluded  from  the   residential  districts,  and 
that  t  e  office   of  a  physician,    though  permitted,  was  only  to 
be  allowed  when  the  use  for  professional  purposes  was  but  an 
incidental  use  to  that  of   the  i.iain  use,   to -wit,   as  a  dwelling 
or  residence  of  the    occupant.        litre  the  plans  clearly  indicate 
that    the  i.iajor  use  of   the  premises  proposed  was  intended  to  be 
for  professional  purpose,   and  quite  incidentally  was  there  in- 
cluded dwelling  facilities  as  a  part   thereof. 

You  are  therefore  advised  that  the  building  as  proposed 
to  be  constructed  and  used  herein,    for  the  practice  of  medicine, 
is, for  the  reasons  hereinbefore  set  forth,   not  permitted  in  a 
Second  Residential  District. 

Respectfully  submitted, 

ciTY  AH6W*Y\ 


To  the   - 

City  Plannin _;  Commission. 
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November  14 ,  1940. 


SUBJECT:  Question  of  Residenoe  la  not 
conclusively  determined  by 
voting  in  a  Particular  Locality  - 
Other  Evidence  may  be  Considered, 

Dear  Sirs: 

Tills  will  acknowledge  receipt  of  your  request  for   an 
opinion  as   to   the  residential  qualifications  of   Dr.   Brio 
liooenberg,   an  applicant  for  a  position  as  part-time   clinician 
(non- civil  service)   in  the  Veneral  Disease  Clinio,   to  receive 
such  an  appointment. 

The    information  forwarued  ..oulu   laureate   that  no 
quostion  arises   over  ]  rlo  noser'-berg's  residence  In  the 

City  and  County  of   San  1  runcisco  as  of   July,    193)  .        Tor   the 
period  thereafter  you  submit  the  following  statement  of 
i.r.   Losenbergt 

•I  have  resided  continuously  in  San  Francisco 
from  August  1933  until  the   end  of  July  1939.  .ring 

t.ls  time  I  was  a  medical  student  at  the    University 
of   California,   later  an  intern  and  then  resident 
physician. 

"By  July  1939  I  was   contemplating  a  trip  East 
for  an  additional  year  of   education.        I  Y/ent  to  Hew 
York,   to  Columbia  Univerat  ty,   appropos  of  tills  work, 
in  September  1939.        I  received  no  c      pensation  while 
there,   paid  my  own  tuition,   and  paiu   all  of  my  own 
living  expenses.        In  July  1939,  when  I  closed  my  house 
on  3476  Scott  btreet,   I  lived  part  of  the  time  with  my 
parents-in-law  at  42  Casa  Way  in  San  ^'rancisco,   and 
part  of  the  time   in  ^arin  County  with  them. 

".   <rlng  this  period  I  registered  in  -larin  County 
for  tlie  purpose  of  voting  in  a  State,  not  local  elec- 
tion, which  I  did  entirely  for   the   sake  of  convenience 
and  without   taking  any  advise  as  to  where  my  legal 
residence  might  be. 

"Fra.i  July  until  iiepteiiiber  1939  I  worked  continu- 
ally at  the    University  of  California  Hospital,   and 
lived  the  bulk  of  the    time  at   tlie  address  on  flasa  Way. 


-'..:- 


"From  September  1939  until  September  1940  I  was 
In  the  Last,  as  indicated.   All  of  the  time  that  I 
was  in  Now  York  my  wife  and  child  maintained  their 
home  in  San  Francisco,  first  on  1703  Scott  Street,  and 
then  at  2438  Green  Street, 

WI  at  no  time  intended  to  abandon  San  Francisco 
as  my  residence,  and  either  1  or  my  fai;iily  maintained 
our  own  house  here  consistently  through  the  years 
indicated,  except  for  brief  intervals,  when  we  were 
residing  with  my  parents-in-law,  or  were  temporarily 
away  from  the  City." 


OPINION 


The  only  question   that    seeius   to  be  presented  is 
whether  Dr.  Rosenberg  lost  his   residence  in  the  City  and  County 
of  San  Francisco  by  his  actions  subsequent   to  July,  1939,   and 
in  particular,   Ms   voting  tiiereafter  in  San  Anselmo,   Marin 
County. 

Section  52  of   the   Political   Code  lays  down   the   rules 
for  determining  residence.  a   ones  pertinent   to  the  instant 

inquiry  are* 

"l.      It  is  the  place  where  one  remains  whan  not 
called  elsewhere  for  labor  or  other  special  or  temporary 
purpose,   and  to  which  he  returns   in  seasons  of  repose; 

w2.     There  can  only  be  ono  residence; 

w3.       '    residence   oannot  be   lost  until  another  is 
gained.   •  • 

"7.     The  residence   can  be   changed  only  by  the 
union  of   act  and  intent. w 

Thus  we  see  that  the  fact  that  Dr.   hosenberg  may  have 
temporarily  gone   to  the  Fast  to  further  his  studies,   or  may  have 
gone    to  Marin  County  for  a  few  months  in  tie    summer,  woule  not 
of   itself  cause  him  to   lose  his   residence  in  San  Francisco. 
To  affect  a  change  in  residence  there  must  be  a  union  of  both 
act  and  patent   to  adopt  a  new  permanent  residence. 

Does  Dr.  Rosenberg's  voting  in  San  Anselmo,  Marin 
County,   necessarily  uave  tie  effect  ef  establisliing  his  intent 
to  adopt  tljat  locale  as  iiis  new  permanent   residence?       We  have 
had  occasion  to  advise  you  on  this  point  horetofore,   in  an 
opinion  dated  September  6,   1927,  wherein  we  statedi 


-3- 

"The  registration  for  voting  purposes  In  Tuolumne 
County,  while  a  factor  to  be  considered  In  determining 
their  residence  to  be  in  that  oounty,  is  not  conclusive* 
See  BRADLEY  v.  DAVIS,  156  Cal.  267,  where  the  court  said: 
•It  has  been  held,  and  we  think  oorreotly,  that  the  mere 
fact  that  one  is  registered  in  a  oertain  place,  and  has 
voted  therein,  is  not  conclusive  evidence  on  the  question 
of  his  domicile.1  Citing  Quinn  v.  Neville,  7  Cal.  App. 
231. 

"The  question  of  registration  as  bearing  on  resi- 
dence was  presented  to  my  predecessor,  Hon.  Percy  V. 
Long,  in  the  matter  of  Samuel  Bermingham,  Superintendent 
of  Engines.  Mr.  Benuingham  registered  as  a  voter  In 
Oakland  in  1908.  in  1912,  Judge  Long,  In  advising  the 
Board  of  Fire  Commissioners  in  the  premises,  said: 

•From  the  above  authorities  it  is  very  clear 
that  the  question  of  residence  is  not  conclu- 
sively determined  by  the  registration  for 
voting  in  any  particular  locality.  I  am  there- 
fore of  the  opinion  that  your  board  in  consider- 
ing the  evidence  which  you  have  submitted  to  me, 
is  not  bound  as  a  matter  of  law  to  hold  that 
merely  because  Mr.  Bermingham  registered  in 
Oakland  his  residence  has  not  been  continuous 
in  San  Francisco. • 

LONG'S  OPINIONS,  1912-16,  p.  16. n 

You  are  therefore  advised  that  Dr.  Rosenberg's  temporary 
absence  in  the  last  to  further  his  studies,  his  visit  to  Marin  County 
for  a  few  months  in  the  summer,  and  his  registering  and  voting  in  Marin 
County  do  not  of  themselves  necessarily  establish  an  intent  to  change 
his  residence  from  San  Francisoo,  though  you  should  give  consideration 
to  this  and  any  other  fact  or  facts  which  will  aid  you  in  ascertaining  the 
real  intent  of  Dr.  Rosenberg.  One  of  the  facts  you  may  take  into  con- 
sideration, in  your  endeavor  to  ascertain  Dr.  Rosenberg's  real  intent 
as  to  his  residence,  is  that  during  the  few  months  of  the  year  that  he 
lived  in  Marin  County,  he  was  stopping  there  with  his  wife's  family 
who  themselves  maintained  no  permanent  abode  in  Marin  County  -  which 
would  tend  to  Indicate  that  there  was  never  a  complete  union  of  aot  and 
intent  upon  the  part  of  Dr.  Rosenberg  to  adopt  Marin  County  as  his 
residence,  and  without  which,  It  cannot  be  found  that  he  lost  his  res- 
idence in  San  Francisco. 


If,  from  all  the  facts,  you  find  that  he  nevertheless  did 
intend  to  permanently  change  his  residence  from  San  Francisco  to 
Marin  County,  or  elsewhere,  and  there  was  a  ooinplete  union  of  aot 
and  intent  so  to  do,  then  from  that  time  forward,  he  no  longer  was 
a  resident  of  San  Francisco  until  there  was  a  union  f  act  and  intent 
to  chanGe  the  residence  hack  again.  If,  on  the  other  hand,  you  find 
that  Dr.  Rosenberg  never  did  intend  to  permanently  ohange  his  residence 
from  San  Francisco,  and  there  was  therefore  no  such  union  of  act  and 
intent  so  to  do  hy  any  of  his  actions  aforementioned,  then  his  legal 
residence  lias  always  remained  in  San  Francisco  since  apparently  the 
admitted  period  of  July,  1939. 


Respectfully  submitted, 


CITY  ATTORNEY 
Civil  Servioe  Commission 
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Nov.  15 |  1940. 


SUBJLCT:   Interpretation  of  Article  4,  Part  III  of 

the  San  Francisco  municipal  Code,  ontitled 

-chanical  Amusement  Devices"  and  added 
by  Ordinance  Wo.  820,  1939  Series. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  as  following,  concerning  Ordinance  No.  320,  1939 
Series,  adding  to  Part  III  of  the  San  Francisco  I'unicipal 
Code,  Article  4  ontitled  "Mechanical  Abasement  Devices:" 

(1)  Is  the  ordinance  subject  to  referendum? 

(2)  What  is  the  effective  date  of  the 
ordinance? 

(3)  When  are  the  first  license  fees  provided 
therein  due  and  payable? 


OPINION. 

The  general  substance  of  the  ordinance  here  in- 
volved (which  is  a  lengthy  one)  can  be  cohered  from  the 
title  thereof,  which  provides  as  follows t 

"An  ordinance  adding  to  Part  III  of  the 
San  Francisco  !.!unicipal  Code,  Article  4,  en- 
titled 'Mechanical  Amusement  Devices,'  Table 
of  Contents  of  said  Article  4,  and  Sections 
300  to  326,  inclusive,  regulating  the  use  and 
installation  of  mechanical  amusenent  devices 
in  the  City  and  County  of  San  Francisco;  de- 
fining certain  terms  used  in  this  Article; 
providing  for  the  issuance  of  permits  and  li- 
censes for  the  use,  operation  and  maintenance 
of  mechanical  amusement  devices;  providing 
for  their  impounding  and  confiscation  when 
Installed,  operated  or  maintained  to  be  oper- 
ated in  violation  of  this  Article  and  for  the 
destruction  or  other  disposal  thereof  by  the 
Chief  of  Police;  providing  for  the  payment 
and  collection  of  fees  for  said  licenses; 
authorising  the  Chief  of  Police  and  the  Chief 
of  the  Department  of  Electricity  to  adopt, 
promulgate  aid  enforce  rules  and  regulations 

yarning  such  inspection  and  operation;  pro- 
viding penalties  for  the  violation  of  this 
Article;  fixing  time  for  compliance;  repeal- 
ing conflicting  ordinances  to  such  extent 
as  conflict  may  exist  and  provid:    or  a  sav- 
ing clause  and  non-waiver  of  debts  due  and 
unpaid." 


This  itself  serves  to  sufficiently  inaieate  that  the 
ordinsnes  le  substantially  regulatory  la  character,  which,  of 
nevertheless  inclut.es  a  license  tax  feature  as  distinguished  ; 
a  purely  out  am*  out  revenue  or  license  ordinance*   As  it  par- 
takes of  the  nature  of  a  regulatory  ordinance,  it  is  thus  subject 
to  Referendum*     ootion  179*  Carter.) 


In  determining  the  effective  date  of  thle  01 
we  oust  take  into  account  the  following  acts  and  ehartez 
lbs  ordinance  was  finally  passed  by  the  Ucard  of  Supervisors  on 
September  3,  1940.   It  was  referred  to  the  Acting  Mayor  on  the 
following  day  and  returned  by  him  unsigned  after  the  iapee  of  ten 
days*   The  date  of  passage,  titan,  of  the  ordinance  (upon  the  failure 
of  the  Acting  Mayor  to  sign  the  ordinance)  was  ten  days  following 
the  Acting  Mayor 'e  receipt  thereof,     epteraber  14,  1040* 
(Section  14,  Charter)*   As  this  ordinance  is  subject  to  referen* 
dan,  its  effective  date  is  not  until  thirty  days  after  tie  ate  of 
passage,  or  vebober  14,  1940*   ( -action  16,  Charter). 

Shis  leaves  us, then,  with  the  final  query  -  Hhen  are 
the  first  license  feee  due  and  payable? 


The  ordinance  itself  ec  tains  these  significant  provisions  I 

"Bee*  see.     permit  rm*AKW>  to  tax 

Whan  any  peroit  is  issued  under  the  provisions  of  this 
Article,  t-e  Chief  of  rolice  shsll  eauss  said  pormit  to  be 
forwarded  to  the  office  of  the  Tex  Colls o tor 
tha  neralttae  mws  the  aawsmo*  of    3*e  feaf' 


TniC 


"Sec.  500.     UCsVas  FiJES  m  WLCMs  Every  holder 

of  a  neehanical  ertisomant     evice  permit ehall  par 

at  the   off  ice  of  the  Tax  Colleetor  for  we.,  eeparate  meata 
leal  aawisemsnt  device  v  ich  the  permit  authorises,  a  lie 
fee,  oavabls  eistrearlr  in  advance,  for  the  aorlocs 


year,  as  follow. i 

"See*  312.     MO  FRORAT-.-o     R  RETUflDlMO  OF  LICMBB  IBU 
9nmm  feee  paid  under  tha  provisions  el*  this  Article  shall 
not  be  prorated  or  refunded*" 

"sec.  886*     MVTBC'i  The  effective  date  of 

this  Article  s  all  be  October  1,  1940*" 


These  provisions  show  that  it  was  intended  that   the 
Tax  Collector  wa«  only  to  deliver  to  persd, ,         received  from 
the  chief  of  .J,llce,  upon  the  payment  of  the  feea  provided  for 
in  the  ordinance*       It  further  appears  that  the  feea  were  to  be 

Sld  In  advance,  without  any  r.^ht  of  either  proration  or  refund. 
e  proviso  for  the  ordinance  to  become  operative     ctobor*  1,  1940, 
indioatea  that  it  was  intendec  that  fees  were  to  be  collected  for 
the  last  quarter  of  the  current  year,  or,  in  otacr  words,  ..or  the 
ending  on  the  last  day  of  J  eeember,  1940. 


.  quo  ft  c  feet  t. nu  tots'  stwJJ    ■  ssj  Mel  ••o^   see  ..o  t»*.'>  c1-- 
ive  until  ^ctoboi'  14,  1940,  relieve  the  holder  of  a  mecku- 
device  from  the  payment  of  any  license  fee  for   the  quarter  ending 
December  SI,  1940?       We  think  not.       Upon  the  effective  .ate  of 
the  ordinance  (October  14,  1940)  all  such  holders  of  mechanical 
devices  were  required  to  procure  permits.       The  city  departments 
would  be  called  upon  to  i.ake  the  inspections  and  investigations 
called  for  by  the  ordinance.       Upon  a  permit  being  found  to  be 
in  order,  the  sam  would  be  transmitted  to  the  Tax  Collector 
♦'for  delivery  to  the  permittee  upon  the  payment  of  t:*  feea  ae 
hereinafter  set  forth*. 

This  language  itself  makes  it  clear  that  the  Tax 
Collector  cannot  deliver  the  permit   (v/.ioh  the  holder  of  a  mechan- 


ical device  moot  have)  without  receiving  the  license  fee,  which 
ia   "payable  quarterly  in  advance"  •        Aid  Co  fuct  tint  tiie  ordin* 
once  was  not  effective  until     ctober  14,  1940,  would  not  entitle 
s  permittee  to  any  proration  of  the  license  tax  for  this  last 
quarter  period,  oa  ti«e     rdinance  Itself  specifically  provides 
that  "license  fees  paid  under  the  provisions  of  ttil  Article 
•nail  not  be  prorated  or  refu.  tied". 


This  interpretation    r  the  ordinance  is  in  ooi__ 
with  Section  24  of  our  darter,  which  provides  in  part  as  follows i 


14. 


"The  board  of  supervisor*  shall  regulate, 
by  ordinance,  the  issuance  and  revocation  of 
licenses  and  permits.  <%  *  * 

llmtl  ordinance  shall  fix  the  fees  or  li- 
censes to  be  charred,  which  shall  not  be  less 
than  the  cost  to  the  city  and  county  of  regula- 
tion and  inspection  .  .   ." 

Any  construction  that  would  require  the  city  depart- 
ments to  make  the  inspections  and  investigations  called  for 
by  this  ordinance,  and  to  at  the  st      .e  deny  the  cl 
the  right  to  recover  the  cost  of  tills  inspection  and  1.  - 
vesti^ation  would  be  violative  of  both  reason  and  the  Char- 
ter, 

As  is  said  in  Mcgttlllln's  on  Municipal  Corporations, 
Vol.  2  (revised)  pa  e  IV      c.  K 

"Ordinances  crc  to  \c    tolled  by  the 
arter,  applicable  statutes,  or  local  con- 
stitution;    An  ordinance,  there,  ore, 
should  be  construed  in  the  15. ,\ht  of  the  grant 
of  power  to  the  tannic ipallt;-   to  enact  it  con- 
tained in  its  charter  or  a  statute  applicable," 

You  are  therefore  advised  as  follows i 

(1)  The  ordinance  was  subject  to  referendum; 

(2)  The  effective  date  of  the  ordinance  was 
October  14,  1940; 

(3)  ie  first  license  fees,  as  provided  in 
.e  ordinance,  are  now  due  and  payable 

for  the  quarter  ending  Deceuiber  31, 

1J40. 

Respectfully  submitted, 


Ci 

'.arren  Shannon /Esq.  president 

Board  of  Supervisors. 


ft< 
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Hov.  15,  1940. 


SUBJECT:  Use  of  Premises  In  Second  Residential 
District  for  Metaphysician. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  read,  in  part,  as  follows: 

"Herewith  please  find  enclosed  copy  of 
communication  .  .  .  addressed  to  the  Contral 
Permit  Bureau  roquestinc  a  buildinc  permit 
be  revoked  and  an  electrical  sign  readinc 
•Healer'  be  ordered  removed  in  front  of  the 
premisos  #9  Scott  Street. 

"Our  action  in  requesting  the  sign  be  re- 
moved and  the  use  of  the  premises  discontinued 
as  an  office  for  a  metaphysician  was  based  on 
the  belief  that  only  a  person  authorized  by  law 
to  practice  medicine  could  maintain  an  office 
In  a  second  residential  district.   Churches 
are  a  permissive  use  in  both  first  and  second 
residential  districts,  but  we  could  not  con- 
ceive of  a  metaphysician  comlnc  within  the  term 
of  Church. 

"Query:  In  a  Second  Residential  District 
is  it  permissive  for  a  'Metaphysician'  to  main- 
tain an  office  to  practice  in  his  residence? 

OPINION. 

The  uses  permitted  in  a  Second  Residential  District 
are  set  forth  in  Part  II,  Chapter  II,  Article  I,  Section  4  of 
the  San  Francisco  Municipal  Code  (also  known  as  Zoning  Ordi- 
nance Ho.  5464)  which  provides,  in  part,  as  follows: 

"Sec.  4.   In  a  second  residential  district 
no  buildinc  or  premises  shall  be  used  and  no 
buildinc  shall  be  constructed  or  altered  which 
is  arranced,  designed  or  intended  to  be  used  for 
any  purpose  other  than  the  purposes  specified  in 
Section  3  of  this  article  and  those  of  a:  «  »  *" 

"Sec.  3.   In  a  first  residential  district  no 
buildinc  or  premises  shall  be  used  and  no  other 
building  shall  be  constructed  or  altered  which  is 
arranged,  intended  or  designed  to  be  used  for  any 
purpose  other  than  for: 


#2. 

"(a)   Single  family  dwellii;  | 

( c )    Church ; 

(f)   The  usual  accessories  located  on  the  same 
lot  with  these  various  buildings  not  involving  the 
conduct  of  a  business,  but  including  the  office  of  a 
musician,  physician  or  dentist  or  other  person  author- 
ized by  law  to  practice  medicine  when  situated  in  the 
sane  dwelling  used  by  such  person  as  his  or  her  place 
of  residence;  and  a  garage  or  group  of  garages  contain- 
ing space  for  passenger  automobiles  for  the  exclusive 
use  of  the  tenants  in  the  main  building  on  the  prem- 
ises;" 

Uses  permitted  in  First  Residential  Districts  are  also  per- 
mitted in  Second  Residential  .Districts.   Churches  are  permitted 
in  First  Residential  Districts,  as  well  as t he  office  of  a  physi- 
cian or  other  person  authorized  by  law  to  practice  medicine  when 
situated  in  the  same  dwelling  used  by  such  person  as  hie  or  her 
place  of  residence.  So  our  query  here  seems  to  narrow  down  to 
whether  or  not  a  "metaphysician"  can  be  considered  as  a  (1)  physician, 
(2)  one  authorized  by  law  to  practice  medicine,  or  (3)  as  a  churc 

Certainly  a  "metaphysician"  is  not,  and  cannot  make  claim  to 
being,  either  a  physician  or  one  authorized  by  law  to  practice 
medicine.   Then  can  such  a  person  lay  claim  to  being  a  "church" 
within  the  meaning  of  that  term,  as  used  in  the  Planning  Code? 
Obviously,  the  term  "church",  as  here  used,  contemplates  a  "body 
of  worshipers"  as  distinguished  from  an  Individual  who  practices 
religion.  Further,  whether  a  "metaphysician"  is  anything  more 
than  an  attempted  "Healer",  as  this  party  so  advertises,  Is  hi,  - 
ly  questionable. 

A  "metaphysician"  is  defined  in  Punk   Wagnalls  Jiew  Standard 
Dictionary  as 

"One  who  practices  the  mind  cure." 

And  a  "metaphysician"  is  defined  in  .vebster's  International 
Dictionary  as 

"One  who  is  versed  in  metaphysics." 

And  "metaphysics"  is  defined  as  t 

"The  scientific  knowledge  of  mental  phenomena; 
mental  philosophy;  psychology." 


..-. 


While  It  may  be  contended  that  a  "metaphysician" 
In  practicing  his  calling  imposes  no  greater  burden  upon 
a  residential  district  than  does  a  physician,  the  propri- 
ety of  permitting  or  excluding  a  "metaphysician"  from 
practicing  in  a  first  or  second  residential  district  is 
a  matter  solely  of  legislative  concern  of  the  Board  of 
Supervisors.    Under  the  provisions  of  our  Planning  Code, 
as  it  now  reads,  and  which  we  are  called  upon  to  inter- 
pret, the  office  of  a  "metaphysician"  is  not  such  a  use 
as  is  permitted  in  a  second  residential  district,  and 
you  are,  therefore,  so  advised. 

Respectfully  submitted, 

JUO.J.O'TO. 


City  Attorney. 


To: 

City  Planning  Commission. 


#• 
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2,  1940. 


SUBJLCTt  Re,  Operation  of  Buaea  on  lines 

occupied  by  other  Street  Railway** 


Dear  Sirs 


I  have  your  letter  reading  as  follows t 


•Will  you  pleaae  give  m  your  opinion  in  the 
following  questional 

"1.     By  granting  bus  permits  to  the  "arket 
Street  /Railway  Coupany  aoes  the  City  thereby  pre- 
clude itself  from  the  right  subsequently  to  maintain 
and  operate  a  municipal  bus  line  over  and   along  the 
aaas  route  presooribed  in  the  permit  treated  to  the 
private  o  iy? 

Btf,     Hay  municipal  buses  operate  upon  streets 
where   the  market  Street  Railway  ny  poas esses 

a  franchise  or  an  of«rating  permit  for  street  cars? 

w3.     Assuming  that  the  City  desired  to  extend 
the  present  nowaru  street  bua  line,  which  now  term- 
inates at  Army  Street,  over  Army  Street  tlience  in  a 
southerly  direction  along  Mission  Street,  would  such 
action  be  legally  accomplished  and  is  there  any  restrlo- 
tion  upon  the  number  of  blocks  or  distance  over  tfiich 
said  bus  line  would  Le  permi  ted  to  operate? 


st- to: 


Answering  your  questions  in  the  order  asked  I  would 


1.       The  grentirii:  of  bus  permits  to   the  Karket  Street 
Railway  Company  does  not  preclude  the  City  frorr.  subsequently 
maintaining  and  operating  a  municipal  bus  lino  over  the  same 
rtu^e.        sic  UHItS  RAIIiltATS    i    SA  ;*°  T*-,^  t 

COUNTY,   deciced  by  the  Supreme  Court  on  April  21,  1919,  and 
reported  in  63  Law  Edition  at  pace  739. 


In  till 8  cuse  the  °nised  Railroaus  attempted  | 
preve     o  City  fro  .  operating  its  :.unic:.pal  car*  on  market 
Street*   The  Court  held  that  tho  establishment  of  a  nn ml c_. pal 
street  railway  paralleling  an  existing  privately  owned  line 
was  not  precluded  by  t'.ie  California  Civil  Code,  nor  was  it 
limited  in  operation  to  the  code  provision  tlu.t  two  corpora- 
tions wi(.;ht  be  permitted  to  use  the  evl.g   streets  for  street 
railway  purposes  by  paying  an  equal  portion  for  the  construc- 
tion uf  the  track. 

In  this  case  the  Court  further  held  that  t:.o  Injury 
to  an  exist!  g  privately  owned  street  railway  from  the  estab- 
lishment of  a  parallel  municipal  street  railway  was  not  tho 
taking  of  the  Coinp;  ny's  property  w'.lch  would  require  resort  to 
eminent  domain  proceedings. 

2,  io  answer  to  your  socond  qu      ,  also  based 
on  the  decision  of  tlie  ^>nltcU  States  ■  ...reme  Court  in  the  above 
Mentioned  ease,  1b  in  ociifornity  w.     e  iirst  and  t)»  City 
can  operate  its  buses  on  any  street,  irrespective  of  whether  or 
not  a  privately  owned  system  may  be  operating  either  buses  or 
street  cars  on  the  sane  stre  t. 

3.  The  Public  utilities  Commission  may,  when  funds 
are  available,  extend  the  Hon     .root  bus  line  over  Army 

•r  over  Mission  Street  and  the  fact  that  the  market 
illway  Coivoiiy  nay  be  operating  oars  over  either  of  these 
streets  will  not  proolude  the  City  frou  ope r-  ting  its  bus  lines 
over  the  some  streets. 

Very  truly  yours, 

cgK  Ag<.  ; 


To  - 

Supervisor  Aciolph  Uhl. 


#1 
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Deoember  2,  1940, 


SUBJECT;  Concession  at  Point  Loboa 
for  Refreshment  Station. 


Gentlemen j 


I  am  in  reoeipt  of  your  letter  of  November  29th,  1940,  enclos- 
ing copies  of  proposed  lease  to  Mrs.  C.  L.  Harris  for  a  plot  of  land 
at  Point  Loboa.  While  you  do  not  so  state,  I  take  It  that  the  plot  Is 
a  part  of  the  lands  under  the  jurisdiction  of  the  Park  Commission. 


OPINION 

I  direot  your  attention  to  the  language  contained  in  Section 
41  of  the  Charter,  which  reads  as  follows: 

"The  oommissionera  shall  not  lease  any  part  of 
the  lands  under  its  oontrol,  etc." 

In  view  of  this  language  you  are  advised  that  your  Board  oannot 
enter  into  the  proposed  lease*  I,  therefore,  return  to  you  the  proposed 
lease,  aa  you  have  no  right  to  enter  into  it . 

However,  I  understand  that  the  proposed  lessee  caters  to  the 
needs  of  a  large  number  of  persons  who  utilise  this  particular  portion 
of  the  park.  I  can  see  no  reason  why  your  Board  could  not  grant  a  con- 
cession to  the  lady  to  continue  to  serve  those  who  utilise  this  partic- 
ular portion  of  the  park. 

See:  WILLIAMS  v.  NEW  YORK,  222  N.  Y.  lupp.  163,  where  the 
court  held: 

"Refreshment  stands  in  a  park  serve  a  park  purpose •" 

The  commissioners  could  grant  concession  for  operation  of  stand 
for  sale  of  soft  drinks  and  sandwiches  within  park. 

PEOPLE  ex  rel  CARROLL  v.  VILLAGE  OF  LAKEWOOD, 
(111.)  13  N.  E.  (2d)  275. 

Therefore,  you  are  advised  that  if  your  Board  should  deem  it 
advisable  to  maintain  a  service  which  would  serve  those  who  utilise  the 
particular  portion  of  the  park,  it  may  do  so,  or  it  may  grant  this  con- 
cession to  any  other  person. 
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I  would  advise,  however,  that  should  any  concession  be 
granted,  that  your  Board  retain  full  control  as  to  how  the  concession 
should  he  operated,  and  while  the  specification  of  time  during  which 
it  should  be  operated  should  be  limited,  the  concession  should  be 
granted  to  the  applicant  on  his  or  her  personal  ability  to  operate 
it  and,  therefore,  should  not  be  transferable  without  consent  of 
your  Board. 

Respeotfully  submitted. 


CITY  ATTORNEY 
Board  of  Park  Commissioners 
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December  3,  1940* 

SUBJECT:   In  re  -  Operation  of  Sightseeing 

Trains  in  Golden  Gate  Park* 

Gentlemen: 

You  have  sent  me  a  proposed  agreement  between  your  Board  and 
S.  A.  Rioe  relative  to  so-called  sightseeing  trains  In  Golden  Gate 
Park  and  along  the  Ocean  Beach  Esplanade*  You  have  asked  that  I  ex- 
amine the  proposed  agreement,  and  also  advise  you  If  such  an  agreement 
oan  be  entered  into  between  your  Board  and  the  applicant  without  sub- 
mitting the  matter  to  competitive  bids,  and  whether  *he  agreement  must 
be  confirmed  by  the  Board  of  Supervisors* 


OPINION 

We  will  give  consideration  first  to  the  last  inquiry,  to-wit: 

"Are  competitive  bids  necessary  before  you  oan 
enter  into  such  an  agreement ?n 

In  the  first  place, there  is  nothing  in  the  Charter  which  re- 
quires the  granting  of  a  concession, suoh  as  is  proposed  to  be  granted 
by  the  agreement, to  be  submitted  to  competitive  bidding* 

"in  the  absence  of  a  charter  or  statutory  re- 
quirement municipal  contracts  need  not  be  let  under 
competitive  bidding*" 

McQUILLIN  on  MUNICIPAL  CORPORATIONS,  Seo*  1288. 

Furthermore,  I  have  several  times  advised  various  departments 
that  where  the  personal  element  enters  into  the  selection  of  the  in- 
dividual to  execute  the  oontraot,  competitive  bidding  is  not  required. 

See:   ADAMS  v.  ZEIGLER,  22  Cal*  App*  (2d)  135* 

Although  the  City  Charter  provided  that  the  City  was  not  to  be 
bound  l>y  any  oontraot  unless  the  City  council  first  caused  notices  to 
be  published  inviting  proposals,  and  the  contract  was  to  be  let  to  the 
lowest  responsible  bidder,  such  provision  was  inapplicable  where  the 
contracts  were  for  personal  services  depending  on  the  personal  skill 
or  ability  of  the  individual* 

In  the  instant  case  the  compensation  to  be  reoeived  for  the 
concession  is  on  a  percentage  basis  of  the  gross  receipts  of  the  con- 
cessionaire. Hence,  both  the  personality  and  ability  of  concessionaire 
must  be  tkken  into  consideration.  A  person  lacking  in  personality,  and 
with  neither  experience  nor  ability  to  oonduot  the  concession,  might 


offer  a  far  higher  percentage  of  his  profits  than  one  having  the 
requisite  experience,  and  still  the  City  might  reoelve  very  much  less 
In  return*   I  am,  therefore,  of  the  opinion  that  the  Instant  oase  Is 
one  In  which  competitive  bids  are  not  necessary. 

Seoondly  -  the  agreement:   I  have  examined  the  agreement 
and  make  the  following  oommentsx 

Page  3,  sub.  E  -"All  employees  while  on  duty  will  at  all 
times  he  uniformed  in  a  manner  provided  by  applicant."   I  would 
suggest  adding  "and  approved  by  the  Park  Commission. 

Page  3,  sub.  0  -  "The  rights  of  way  on  the  Park  Commission 
roads  shall  be  as  herein  designated,  subjeot,  however,  to  such  rules 
and  regulations  as  may  be  hereafter  agreed  upon."   It  is  my  ©Pinion 
that  the  Park  Commission  should  have  the  right  to  make  rules  without 
agreement  of  applicant. 

Page  4,  sub.  H  -  "Applicant  shall  obtain  publio  liability 
insurance,  etc*  Amount  of  insuranoe  should  be  specified.  It  should 
also  be  provided  that  no  policy  shall  be  cancelled  without  at  least 
fifteen  days'  notice  being  given  to  the  Commission. 

Pa^e  4,  sub.  K  -  "*  *  *subjeot  to  suoh  rules  and  regulations 
as  the  applicant  shall  agree  upon."  The  Park  Commission  should  make 
the  rules. 

Page  4,  sub.  L  -  A  list  of  all  passes  should  be  filed  with 
the  Park  Commission. 

I  further  note  that  paragraph  I  on  page  1  of  the  agreement 
nrovidaa  for  "the  exclusive  operation  of  so-called  sightseeing 
trains  within  Golden  Gate  Park!"   I  understand  that  at  the  present 

to  continue. 

I  also  understand  that  one  of  these  sightseeing  buses  makes 
recular  trips  aW  the  Esplanade  between  Balboa  Street  and  Fleishhaoker 
Kf£  If  tt£a  l£2  is  to  continue,  the  agreement  should  so  provide. 

Thirdly  -  Does  the  agreement  have  to  be  ratified  by  the 
Board  of  Supervisors? 
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Seotlon  41  of  the  Charter  gives  to  the  Park  Commission 
"complete  and  exclusive  control,  management  and  direction  of  the 
parks,  squares,  avenues,  etc*"   It  is  only  when  the  Commission 
leases  any  structure  for  recreation  purposes  that  the  lease  has 
to  be  approved  by  the  Board  of  Supervisors.  The  proposed  agree- 
ment is  not  a  lease  and,  therefore,  it  does  not  have  to  be  approved 
by  the  Board  of  Supervisors.  The  proposed  agreements  are  returned 
to  you  for  such  changes  as  are  suggested. 

Finally  -  I  note  that  the  proposed  agreement  oontains 
no  prohibition  against  assignment  by  the  concessionaire.  As  the 
personality  and  ability  of  this  particular  concessionaire  has  been 
taken  into  consideration  In  the  granting  of  the  concession,  I  wo .Id 
suggest  the  following  clause  against  assignability  of  the  agreement • 

"This  agreement  shall  not,  nor  shall  any  of 
the  rights  or  privileges  granted  by  it,  be  assignable 
by  the  applicant,  directly  or  indirectly,  without  the 
consent  of  the  Park  Commission,  nor  shall  the  same  be 
assignable  by  operation  of  law  or  otherwise,  and  should 
the  applicant  make  any  attempt  to  assign  this  agree- 
ment, or  any  right  thereunder,  the  Park  Commission 
may  cancel  this  agreement,  and  all  rights  of  the  appli- 
cant shall,  at  the  option  of  the  Park  Commission,  cease 
and  determine.  Should  the  applicant  make  any  assign- 
ment for  the  benefit  of  oreditors,  or  be  deolared  a 
bankrupt,  either  by  voluntary  or  Involuntary  proceed- 
ings, in  no  event  shall  any  right  or  privilege  existing 
under  this  agreement  pass  to  any  assignee  for  the  bene- 
fit of  creditors,  or  to  the  referee  or  assignee  in 
bankruptcy,  or  become  a  part  of  the  estate  of  said 
bankrupt,  and  in  the  event  of  any  assignment  for  the 
benefit  of  creditors  or  the  bankruptcy  of  said  appli- 
cant, the  Park  Commission  may  cancel  said  agreement 
and  all  ri  hts  thereunder." 

Respeotfully  submitted. 


CITY  ATTCRHBI 
Board  of  Park  Commissioners 

Copies  to:  Raymond  D.  Williamson 
Milton  l*arka 
John  J.  Lerman 
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4,  1940. 

SUBJECT i  Allowance  of  Deduction  of  Notes  Payable 
from  Taxable  Solvent  Credits* 

Gentlemen  t 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
as  follows t 


MI  am  transmitting  herewith  three  claims  for  re- 
fund of  personal  property  taxes  paid  by  the  southern 
Pacific  Milling  Company  for  the  fiscal  years  1930-39, 
1959-40,  and  1940-41*  The  claims  are  based  on  the  fact 
that  the  taxpayer  was  not  allowed  a  deduction  of  notes 
payable  from  their  taxable  solvent  credits* 

"X  have  also  enclosed  correspondence  from  the 
Union  Lumber  Company  and  the  Mendocino  Lumber  Company, 
making  similar  claims  for  refund* 

"I  would  appreciate  your  opinion  and  advice 
in  this  matter *w 

OPINION 

The  bulletin  of  the  State  Board  of  Equalisation,  which  you 
forwarded,  correctly  states  the  law  as  follows t 

"Section  1,  Article  XIII,  of  the  California 
Constitution  authorizes  the  legislature  to  provide  'for 
a  deduction  from  credits  (except  credits  secured  by 
mortgage  or  trust  deed)  of  debts  due  to  bona  fide  resi- 
dents of  this  state •»  The  legislature  in  response  to 
this  authorization  has  provided  in  the  last  sentence 
of  lection  3628  of  the  Politioal  Code,  that. 

" ,In  assessing  notes  and  solvent  credits  and  equit- 
able or  legal  interests  therein,  not  secured  by  mortgage, 
deed  of  trust,  contract  or  other  obligation,  where  land 
situated  within  this  state  is  pledged  as  seourity  there- 
for, a  deduction  from  the  assessed  value  shall  be  sade 
of  such  debts  Including  notes,  unsecured  by  mortgage, 
deed  of  trust,  contraot  or  other  obligation,  w!iere  land 
situated  within  this  state  is  pledged  as  security  there- 
for, as  may  be  owing  by  such  person,  firm,  corporation 
or  association  to  bona  fide  residents  of  this  state* ' 

■By  virtue  of  the  provisions  of  Section  3627a  of  the 
Politioal  Code  and  the  passage  of  the  California  Personal 
Income  tax  Act,  solvent  credits  are  the  only  intangiblee 


now  sxibjeot  to  local  taxation,  nevertheless,  the 
assessor  ■uat  deduct  from  their  assessed  value  a?1 
•such  debts  •  •  •  as  may  be  owing  •  .  •  to  bona  fide 
residents  of  this  state.1  It  is  not  mater ial  that 
such  debts  are  no  longer  taxable  to  the  person  to  whom 
they  are  owing.   (See  Attorney  General's  Opinions  #6667 
Of  March  30 ,  1989,  and  #10817  of  July  3,  1936.) 

"The  term  •debts'  is  defined  in  the  sixth  sub- 
division of  Section  3617  of  the  Political  Code  to  mean, 

'Those  unsecured  liabilities  owing  by  the 
person,  firm,  corporation  or  association  assessed 
to  bona  fide  residents  of  this  state,  or  firm, 
association  or  corporations  doing  business  there- 


in; 


. 
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"It  appears,  therefore,  that  a  debt  is  deductible 
from  the  assessed  value  of  solvent  credits  when  the 
ollowing  conditions  exist:   (1)  the  debt  is  an  un- 
secured liability  and  (2)  it  is  owing  by  the  person 
or  f  Irn  assessed  to  a  bona  fide  resident  of  this  state." 

Therefore,  in  the  instances  here  concerned,  if  deduct! 
not  allowed  the  respective  companies  against  solvent  credits  for  debts 
which  satisfied  the  two  following  conditions,  to-wit,  (1)  represented 
unsecured  liabilities  and  (2)  were  owing  by  the  companies  to  bona  fide 
residents  of  the  Jtate  of  California,  then  the  failure  to  allow  such 
deductions  was  erroneous*  However,  the  extent  to  whioh  any  recovery 
might  be  had  by  these  respective  companies  for  any  claim  of  refund 
will  depend  upon  their  satisfying  the  requirements  of  the  provision* 
of  Section  3804  of  the  Political  Code  which  establishes  the  essential 
procedure  to  the  claiming  of  a  refund  for  taxes  erroneously  collected. 

Hespeotfully  submit ted. 


CITY  ATTORMBf 
Assessor 
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December  4,  1940. 


SUBJECT:   In  Re,  Time  within  w:  lch 
to  File  Appeal  with  Botrd 
of  Permit  Appeals  when 
Holiday  intervenes. 


Dear  Sirs: 


You  have  given  me  the  following  statement  of  facts 
and  asked  as  to  whether  you  have  a  right  to  hear  the  appeal 
which  has  been  formally  lodged  with  your  Board.    I  uncer- 
stand  the  statement  of  facts  to  be: 

The  Chief  Engineer  of  the  Fire  Department  granted 
a  permit  for  the  construction  and  maintenance  of  a  gasoline 
supply  station  at  the  corner  of  Thirtieth  Avenue  and  Judah 
Street.  This  permit  was  granted  on  November  20,  1940. 
on  December  2,  1940,  Mrs.  Thomas  Best  and  others  filed  with 
your  Board  an  appeal  from  the  granting  of  the  permit  by  the 
Chief  i-ngineer  of  the  Fire  Department. 

You  ask  if  the  appeal  was  filed  within  the  proper 
time  and  whether  your  Board  has  any  Jurisdiction  to  hear  it. 

OPINION 


Under  the  provisions  of  : action  5  of  Ordinance 
No.  3.0411,  any  person  feeling  aggrieved  at  the  action  of 
any  board  or  official  authorized  to  grant  or  revoke  permits 
£ who  deems  that  the  general  public  interest  will  be  adversely 
affected  as  a  result  of  the  operations  authorized  by  any 
permit  may,  not  later  than  ten  davs  after  the  action  of  the 
department,  appeal  to  the  Board  or  Permit  Appeals. 

T  e  Charter  is  silent  as  to  the  time  within  tfi lch 
the  appeal  must  be  taken  and  therefore  the  Ordinance  will 
govern!   If  the  appeal  is  to  be  .eard  by  your  Depafment 
it  must  be  taken  within  ten  days  after  the  *oti°n  ** n"" 
Department  complained  of.    In  the  instance  case  it  appear. 
thafthe  Chief  Engineer  of  the  Fire  Department  granted  a 
permit  to  maintain  the  gasoline  supply  station  in  question 
on  November  20th. 

The  general  rule  of  law  is  that,  when  a  certain 
period  of  time  is  given  within  w     bo  perform  any  act, 


-2- 


the  firBt  day  of  the  time  allowed  to  perform  It  is  excluded 
and  the  Inst  day  is  included  in  the  computation.      s  would 
mean  that  in  the  intstant  case,  under  ordinary  conditions, 
November  30th  would  be  the  last  day  on  which  an  appeal  might 
be  lodged  with  your  Bot.rd. 

hov;ever,  I  direct  your  attention  to  Section  12a 
of  the  Code  of  Civil  Procedure  which  deals  with  intervening 
holidays.   The  pertinent  portion  of  the  section  reads  as 
follows: 

"Computation  of  time  as  to  holidays.   As  to 
any  act  provided  or  required  by  law  to  be  performed 
irithin  a  specified  period  of  time,  such  period  of 
time  is  nereby  extended  - 

"(a)  •#•*.« 

"(b)   By  such  number  of  days  a?  equals  the 
number  of  holidays  •  •  appointed  by  the  President 
or  by  the  Governor  and  which  occur  within  or 
during  such  period;  •  • 

Thursday,  November  21st,  was  a  holiday  declared 
bv  the  President  of  t.ie  united  States  as  a  day  of  general 
thanksgiving.   Therefore,  no  matter  at  what  particular 
per^dgof  t£  ten  days  this  holiday  occurred,  it  should^ be 
excluded  in  costing  the  ten  days  time.    In  *$•£;»*«* 
case,  it  was  the  first  day  after  the  granting  of  the  pem.t 
by  tie  Chief  Engineer  of  tne  Fire  Department. 

Excluding, then,  the  21st  of  November  in  the  compu- 
tation of  the  ten  days,  the  time  would  begin  to  run  on  the 
22na  and  would  expire  on  December  let.   As  gj"^  J»*f  the 
f«il  uDon  a  Sunday,  under  the  provieions  of  Section  1<J  oi 
rSitiSSl  Code?  If  'the  last  day  for  doing  any  act  falls  upon 
a  nolldai  the'holiday  is  excluded  «jd  the  act  may  then  be 
Performed  on  the  next  succeeding  business  day.   This  means 
Lit  the  appeal  could  be  lodged  with  yoxu-  Board  any  time  on 
Monday,  December  2nd. 

You  are  therefore  advised  that,  in  y  opinion, 
the  appeal  is  properly  lodged  und  it  is  your  duty  to  hear 
and  determine  it. 

Very  truly  yours, 

C1W  ATTokNlX' 

To  the  - 

Board  of  Permit  Appeals. 
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December  5,  1940. 


SUBJECT:   In  Re,  Renewal  of  Application 
for  a  permit  where  same  has 
been  chanted  by  Department  and 
Board  of  Permit  Appeals  reverses 
Department. 


Dear  Sirs: 

I  have  your  letter  reading  as  follows J 

e  respectfully  request  an  opinion  In  the  follow- 
ing matter! 

"The  Shell  Oil  Co.  Inc.  filed  an  application  for 
a  permit  to  conduct  a  Gasoline  Supply  Station  on  the 
ncr  theast  corner  of  25th  Avenue  and  Geary  Blvd.  on 
September  11,  1940.   The  application  was  granted  by 
the  Chief  Engineer  on  September  25,  1940. 

"The  decision  of  the  Chief  Engineer  was  appealed 
to  the  Board  of  Permit  Appeals,  and  on  November  4,  1940, 
the  Board  of  Permit  Appe  als  overruled  the  action  of  the 
Chief  Engineer  in  granting  the  permit  to  the  ~iiell  Oil 
Co .  Inc . 

"May  not  the  Shell  Oil  Co.  renew  its  application 
for  a  permit  to  conduct  a  Gasoline  Supply  Station  at 
the  same  location  and  present  the  same  to  the  Chief 
Engineer  of  the  Fire  Department,  or  must  the  Shell 
oil  Co.,  under  Section  31  of  the  Permit  Procedure, 
wait  for  a  period  of  one  year  after  November  4,  1940, 
the  date  when  the  Board  of  Permit  Appeals  overruled 
t.e  action  of  the  Chief  Engineer  in  granting  the 
permit  to  the  Shell  Oil  Co.  Inc.?" 

OPINION 


Section  5a  of  Ordinance  No.  3.041C5,  amending 
Ordinance  i.o.  3.0411  (the  permit  procedure  ordinance)  reads 
as  follows: 
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"Section  5a.    Whenever  any  person,  firm  op 
corporation  shall  make  application  for  any  permit, 
pursuant  to  the  provisions  of  Ordinance  No.  3.0411, 
and  the  application  for  said  pB  rmit  shall  be  denied 
and  no  appeal  from  the  denial  of  said  permit  shal  1 
be  taken  as  provided  in  said  Ordinance  No.  3.0411, 
or  when  any  appeal  shall  be  taken  to  the  Board  of 
Permit  Appeals  from  any  order  of  any  officer,  board 
or  commission  denying  any  application  for  any  pa  rmit 
provided  to  be  issued  pursuant  to  the  provisions  of 
this  ordinance  and  said  Board  of  hermit  Appeals  shall 
concur  in  the  Judgment  or  order  of  said  officer, 
board  or  commission  in  denying  said  application  for 
said  permit,  said  application  for  said  permit  shall 
not  be  renewed  nor  shall  the  same  be  heard  by  the 
officer,  board  or  commission  to  whom  said  original 
application  was  made  until  one  year  after  the  denial 
of  said  application  by  said  Board  of  Permit  Appeals 
and  there  shall  be  no  appeal  to  said  Bo<       Permit 
Appeals  for  failure  to  hear  any  such  application 
within  said  one-year  period." 

Note  the  peculiar  wording  of  the  Ordinance.    it 
clearly  makes  a  distinction  between  permits  which  are  denied 
by  the  granting  power,  and  the  denial  sustained  by  the  Board 
of  Permit  Appeals.    In  such  cases  there  can  b e  no  question 
that  an  application  covering  the  same  property  and  for  the 
same  purpose  cannot  be  renewed  for  a  period  of  one  year. 

However,  it  appears  from  your  letter  that,  in  the 
instant  case,  the  Chief  Engineer  of  the  fire  Department 
granted  the  permit  and  that  the  Board  of  Permit  Appeals 
reversed  his  ruling.    Such  a  procedure  does  not  seem  to 
prohibit  a  renewal  of  the  application  within  the  year. 
The  language  of  the  ordinance  on  this  particular  point  is 
clear  and  unambiguous,  and  we  cennot  read  anything  into  it 
l&ich  the  law  making  powers  did  not  put  there. 

If  the  law  making  power  feels  that  an  application 
for  a  permit  which  has  been  granted  by  the  granting  power 
and  denied  by  the  Board  of  Permit  Appeals  should  not  be 
renewed  for  a  year  it  can  amend  the  ordinance  to  so  state. 

You  are  advised  accordingly. 


Very  truly  yours. 


To  the  - 

Board  of  Pi re  Commissioners. 

Copy  to  the  - 

Board  of  Permit  Appeals . 


citY  an- .■]<:;  V. 
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December  G,  1940. 

SUBJECT i  Status  of  Inebriates  on  Parol© 

from  State  Institutions.  (Opinion 
Supplemental  to  that  of  August  13, 
1940.) 

Gentlemens 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows  t 


"Thank  you  for  the  opinion  rendered  August  IS, 
1940  on  the  status  of  incompetents  on  parole  from  state 
institutions.  Subsequent  to  receipt  of  this  opinion  a 
situation  rias  arisen  which  is  not  covered* 

"The  state  Department  of  institutions  maintains 
that  a  person  on  parole  or  leave  of  absence  from  s  state 
institution,  who  was  placed  there  on  an  intemperance 
commitment  does  not  fall  into  the  category  of  an  Inssne 
or  incompetent  person  until  final  release  or  discharge* 


"In  other  words,  the  state  Department  of  Insti- 
tutions makes  a  distinction  between  persons  committed 
on  an  insanity  chares  and  persons  committed  on  ar 
charge. 


"May  we,  therefore,  assume  that  the  opinion  gi 
by  you  under  date  of  August  13,  1940  does  not  apply  to 
alcoholics  on  parole  or  leave  of  absence  from  state  lnstl 
tut Ions?  We  would  appreciate  an  early  reply  as  there  are 
several  cases  in  point  pending  reoei  t  of  this  opinion*" 


A  person  Who  is  oommitted  to  an  institution  for  inebriety  is 
so  oommitted  under  the  provisions  of  artiola  2,  chapter  3,  part  1  of 
division  VI  of  the  elf  are  and  Institutions  code  of  this  state. 

As  set  forth  to  you  in  my  opinion  of  August  13,  1940,  it 
has  been  held  in  this  state  (0UARDIANS1IIP  OF  CAJUIIOLIA,  139  Cal*  App* 
fgai  FETTKRIfiY.  v*  RANDALL,  98  Cal*  App*  411)  that  where  a  person  is 
oommitted  to  an  institution  under  section  2180,  et  eeq.,  of  the  old 
Political  code,  whloh  sections  are  now  contained  in  the  .elf are  and 
Institutions  code,  this  Is  not  such  a  iudloial  determination  of  in- 
competency as  to  make  the  person  totally  incapable  of  contracting 
asprovidid  in  section  40  of  the  civil  Code  of  the  state  of  California, 


BOO. 

.  ■  .    ■ 


The  procedure  for  commitment  under  tho  above  mantle 
article  of  the  Welfare  and  Xnstltutlona  Coda  is  similar  to  that 
which  was  provided  for  in  the  old  Political  Code  sect  lone,  and  the 
reasoning  applied  in  the  above  cited  oases  will  apply  with  equal 
force  to  such  a  commitment*  Hence,  an  inebriate  who  hae  been 
committed  t  oreunder  is  not  thereby  wholly  without  capacity  to  con- 
tract* 

As  Mentioned  in  my  original  opinion,  a  commitment  under 
these  eeetione  of  the  elfare  and  Institutions  Code  le  only  evi- 
dence of  incapacity  and  each  oaee  must  be  decided  on  its  own 
merits*  Here  again  the  burden  is  placed  upon  the  individual  deal- 
ing with  the  committed  person  to  determine  whether  such  person 
has  sufficient  mental  capacity  to  comprehend  the  nature  of  his 
acts  and  bind  lii  .self  by  agreement*  It  le  a  matter  of  common 


knowledge  that  a  chronic  alcoholic,  that  is  where  alooholio 
dementia  la  not  present,  is  only  incapacitated  during 


the  period 
actually  under  the  influence  of  alcohol  and  when  not  so  in- 
fluenced la  possessed  of  hie  normal  faculties.  Hence,  when  such 
a  person  is  on  parole  from  an  institution  and  not  under  the  influ- 
ence of  liquor,  he  could  certainly  bind  hi  .eelf  by 


This  conclusion  le  also  borne  out  by  the  fact  that  an 
>r  of  commitment  signed  by  a  judge  of  the  Superior  court,  in 
the  oaee  of  an  inebriate,  does  not  declare  him  to  be  found  insane 
or  mentally  ill,  but  rather  commits  him  on  the  ^ywawls  that  he  la 
addicted  to  the  "•  *  ^intemperate  use  of  stimulants  and  that  there 
ie  reasonable  ground  for  relieving  that  the  said  intemperate  person 
will  be  permanently  benefited  by  treatment  at  the  state  hospital 
*  *  *•"  Hence,  the  order  la  more  for  the  purpose  of  medical  treat- 
ment than  for 


Therefore,  you  are  advised  that  a  person  who  lias  been 


to  an  lnatitution  for  inebriety  and  is  later  pare 
may  be  responsible  for  his  aete,  may  endoree  a  warrant  and  may 
execeute  a  lien,  depending  upon  hie  mental  condition  at  the  time 
of  the  act  in  question* 

Reepectfully  submitted. 


CITY  AST 
Mills  Welfare  De; 


#11 


m 
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December  19,  1940. 


SUBJiCTt  In  Ke,  Payment  of  Overtime  to 
Per  Diem  Workers  and  basis  on 
which  same  should  be  paid. 


Dear  Sin 

I  am  in  receipt  of  your  letter  reading  as  follows t 

"May  we  have  your  opinion  on  the  following 
questions t 

"1*  Has  the  Controller  the  authority  to  pay 
compensation  to  per  diem  workers  for  hours  worked  in 
excess  of  eight,  at  the  same  rate  of  pay  which  is  pro- 
vided for  tae  normal  ei;^ht  hours  of  work/ 

"2.  Must  the  Controller  obteln  a  receipt,  prior 
to  the  releasing  of  said  pay,  that  it  is  in  full  com- 
pensation for  services  rendered  for  said  hoursT 

"3.   If  this  rate  for  hours  in  excess  of  el 
is  paid  for  the  year  to  date,  can  this  rate  be  increased 
during  the  year  without  becom'ng  a  Charter  violation? 

"While  we  are  anxious  to  protect  the  vlrrt  e  of 
the  City  and  County  in  tide  matter,  we  are  also  anxious 
to  protect  the  ri  nts  of  tae  nen  involved," 


?  IK  ION 

I  will  answer  your  inquiries  in  tae  order  in  which 
they  are  made. 

1.   Has  the  Controller  the  authority  too  pay  compensa- 
tion to  per  diem  workers  for  hours  worked  in  excess  of  ei.  ht, 
at  the  same  rate  of  pay  whioh  is  provided  for  the  normal  ei 
's  of  work? 

The  Cnarter  of  t     ty  and  County  of  Z  an  Francisco 
contains  no  specif le  provision  as  to  hours  durln.      h  its 
ees  shall  work  wit      exception  of  those  whose  w.rk 
is  performed  as  platform  men  on  the  Municipal  Hallway  street 
oars.    For  these  particular  employees  t  e  0  .ai-tcr  specifically 
fixes  eight  hours  in  any  one  day  as  the  basic  hours  of  labor. 


-  - 


However,  under  Section  93  of  tr,e  C.;artor  it  is 
apecif ically  provided  tuat  on  public  work  done  by  contract  for 

e  City,  eight  hour*  ehall  be  the  maximum  hours  of  labor  in 
any  calendar  day.   Sectio  220  of  the  Charter  provides  that 
all  public  of fleet  a.  all  be  open  for  buai  eaa  from  8i30  A.M. 
to  5  o»clock  P.M.   Aa  general  cuatom  allowa  a  reasonable  time 
for  the  noon-day  meal,  thia  cuatom  haa  practloally  decreed 
t;  at  the  working  hours  of  employeea  are  r        ra  in  each 
calendar  day. 

Thia  oust on  haa  been  ratified  by  various  ordinances 
of  the  City  and  County,  the  la8t  of  which  is  the  or,      e  for 

o  year  1940-1041  classifying  aalariea  under  the  proviaiona  of 
Section  151  of  the  Charter.   In  thia  ordinance  It  la  provided: 

"Wage a  fixed  herein  on  a  per  hour  or  per  diem 
basis  are  for  eight  noura  work  per  day." 

Therefore  I  think  we  can  safely  aay  that  the  ordi:.ary 
working  day  under  the  municipality  ia  eight  houra  with  the 
exception  of  certain  employment  a  in  tae  Pire  Department  which 
are  not  tne  subject  of  this  inquiry. 

If  eight  houra  per  day  ia  the  ordinary  working  houra, 
additional  time  aerved  in  any  one  day  may  be  called  overtime 
or  time  aerved  after  full  time.   Fall  time  ia  defined  aat 

"the  normal  and  customary  period  of  labor  per  day 
or  week  for  the  kind  of  work  the  employee  performa." 

refore,  additional  time  aerved  in  any  particular 
day  la  overtime.   Sees  COTL  v.  BATChEUBB.  etc..  Supreme  Cou: 
New  Hampshire,  160  Atl.  101.   Also,  .' 

etc.,  District  Court,  Lastern  District  of  .       n,  13  led.  (2nd) 
489.   In  this  latter  case  the  Co  e  term  o     it 

included  "time  aerved  beyond  the  regular  fixec:     s." 

The  aalary  ordinance  for  the  year  1940-1941  fixes 
t  e  co  onaat lona  of  all  employeea.    In  various  posltiona  these 
eonpensa      are  based  on  daily  or  hourly  wage.    It  la  undoubt- 
edly true  that  in  a  great  .aany  cases  the  aalary  fixing  power, 
in  fixing  theae  co  penaatio:e,  took  into      derat      e  number 
of  houra  to  be  worked  by  the  employee  for  his  daily  fixed  wage. 

'.a  be:     o  case  if  an  employee  worka  an  addlt      number 
of  houra  he  ia  rendering  aervlce  beyond  that  c     ch  his  dally 
wage  la  baaed.    If  the  City,aa  hla  employer,  eel la  upon  him 
for  thia  additional  aervlce,  he,  aa  an  employee,  la  in  duty 
bound  to  furnish  the  aervlce  and  a  like  obligation  reata  upon 


-  - 


the  employer,  tov.it,  the  city,  to  pay  for  that  service. 

This  bring*  ue  to  the  question  "At  what  rate  shall  this 
extra  time  be  paid  fort" 

Under  Section  73  of  the  Charter  it  is  provided  that  the 
number  and  rates  of  all  compensations  shall  be  enumerated  in 
the  annual  salary  ordinance.   Therefore,  if  separate  rates 
are  not  provided  in  the  salary  ordinance  for  the  payment  of 
overtime,  undoubtedly  the  employee  is  entitled  to  be  paid  only 
at  the  rate  provided  for  in  said  ordinance  for  straight  time. 

You  are  advised  that,  in  my  opinion,  eight  .-ours  of  ser- 
vice between  the  hours  of  0  a.  m.  and  6  p.  m.  constitute  s 
day's  work.   See  Ferguson  v.  iiuron,  supra,  where  the  court 
held  that,  under  a  federal  Aet  providing  for  overtime,  overtime 
vas  service  after  5  o'clock  p.  m.  and  before  8  o'clook  a.  a. 
and  on  Sundays  and  holidays,  and  should  be  paid  for  at  overtime 
rates* 

I  understand  that  certain  of  the  crafts  whose  members 
are  serving  the  city  have  certain  rules  providing  for  s  dif- 
ferent schedule  of  compensation  for  overtime.   As  the  salary 
ordinance  is  now  written,  those  rules  or  customs  cannot  be 
taken  into  consideration,  for  compensations  higher  than  those 
provided  for  in  the  salary  ordinance  cannot  be  paid. 

However ,  1  can  see  no  legal  objection  to  —ending  the 
salary  ordinance  to  provide  s  separate  rate  for  so-called 
"premium  time"  for  servlcee  rendered  before  or  after  the  ueual 
day's  service,  in  emergency,  or  on  Sundays  or  holidays. 
In  my  o  lnlon,  this  w  uld  not  be  a  violation  of  the  provisions 
of  Section  71  of  the  Charter  which  provides  that  all  Increases 
in  salaries  or  wages  of  employees  shall  be  determined  at  the 
time  of  the  annual  budget  estimate  and  the  adoption  of  the 
annual  budget  and  appropriation  ordinance,  end  that  no  lneresse 
ehall  be  effective  prior  to  the  fiscal  year  for  which  the  budget 
is  adopted,  provided  that  said  amendment  waa  mede  retroactive 
so  as  to  be  effective  ss  of  the  flret  of  the  flsosl  year. 

■hen  Usl  salary  ordinance  was  adopted,  it  was  adopted  on 
the  baels  that  compensation*  fixed  therein  for  per  diem  employees 
were  for  eight  hours  work  and  separate  rates  were  not  provided 
in  the  ordinance  for  compensation  for  additional  hours  served. 
Therefore,  the  ordinance  might  be  a* ended  to  include  something 
Ich  was  not  included  when  It  was  originally  adopted,  that  Is, 


a  separata  rate  for  overtime. 

The  matter  of  a  retroactive  salary  ordinance  was 
given  consideration  in  my  opinion  to  the  Civil  Service 
Commission  on  July  25,  1940.     In  that  opinion  I  advised 
the  Civil  Service  Commission  that,  when  the  annual  salary 
ordinance  was  amended  to  provide  for  additional  compensa- 
tion for  overtime  served  by  employees,  the  Commission 
should  approve  payrolls  to  cover  this  overtime,  even  if 
the  overtime  was  served  prior  to  the  enactment  of  the  ordi- 
nance.      In  support  of  this  contention  I  cited  County 
of  Sen  Bernardino  v.  State  Industrial  Accident  Commission, 
217  Cal.  618,  where  the  court  said: 

"The  same  factors  determine  the 
question  of  constitutionality.   Assuming 
that  the  statute,  as  above  interpreted, 
may  be  called  a  retrospective  law  because 
it  applies  to  a  situation  which  took  place 
before  its  enactment,  this  by  no  means 
leads  to  the  conclusion  that  its  applica- 
tion violates  the  Constitution.   Invalid 
retrospective  legislation  falls  into  three 
classes i  Ex  post  facto  laws,  or  retrospective 
criminal  statutes;  laws  Impairing  the  obli- 
gation of  contract;   and  laws  which  deprive 
a  person  of  a  vested  right.   See  Los  Angeles 
v.  Oliver,  102  Cal.  App.  299,  263  k.   290. 
It  Is  obvious  that  no  contract  obligation 
would  be  Impaired  by  the  construction  here- 
in placed  upon  the  statute,  and  the  only 
remaining  question  is  whether  a  vested  right 
has  been  curtailed  or  destroyed,  in  viola- 
tion of  the  constitutional  guaranty  of  due 
process  of  law.     Here  It  is  also  obvious 
that  the  constitutional  inhibition  does  not 
apply." 

2.   Must  the  Controller  obtain  a  receipt,  prior  to 
the  releasing  of  said  pay,  that  it  Is  in  full  compensation 
for  services  rendered  for  said  hours T 

I  taJce  it  that  this  question  means  that,  whan  overtime 
is  allowed  at  ordinary  rates,  as  provided  in  the  present  salary 
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ordinance,  must  the  controller  take  a  receipt  from  the  employee  In 
full  payment  for  all  service  rendered  during  the  period  covered  by 
the  warrant  or  pay  check. 

The  only  provision  contained  in  the  Charter  on  this  particular 
subject  Is  found  in  Section  150  which  reads  as  follows x 

"The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as 
provided  by  this  charter,  shall  be  in  full 
compensation  for  all  services  rendered,  and 
every  officer  and  employee  shall  pay  all  fees 
and  other  moneys  received  by  him,  in  the 
course  of  his  officeor  employment,  into  the 
city  and  county  treasury  except  as  provided 
in  section  32  of  this  charter." 

I  take  it  that  this  particular  provision  Is  written  Into  the 
Charter  to  the  end  that  any  officer  or  employee  who  is  receiving 
fees  for  official  services  shall  pay  said  fees  into  the  Treasury 
and  that  said  lees  shall  not  In  any  way  form  a  part  of  his  compen- 
sation, except  as  provided  in  section  32  of  the  Charter.   This  be- 
lief is  strengthened  by  the  last  paragraph  In  said  Section  160  which 
reads  as  follows t 

"Ho  officer  or  employee  shall  be  paid  for 
a  greater  time  than  that  covered  by  his  sctual 
service." 

This  would  seem  to  infer  that  an  employee  would  have  the  right 
to  be  paid  for  time  actually  served. 

I  know  that  it  is  the  general  practice  of  your  office  to  en- 
dorae  on  the  face  of  your  warrant  the  words t   "In  full  for  services 
to  and  including  above  date;"  and  on  the  reverse  side  of  the  warrant, 
above  the  line  for  endorsement,  the  following  I  "The  endorsement  of 
this  warrant  by  the  payee  najned  herein  constitutes  a  receipt  hereof 
to  the  Controller  as  well  as  an  acknowledgment  that  the  amount  here- 
of Is  accepted  In  payment  for  the  services  mentioned  hereon. 

iv  1a  a  well  eettled  doctrine  that  a  receipt  for  money  Is  only 

prima  facie  evidence  *f      «e«ant.  ••  ■£*  »•  ^V^^'"  {?* 
which  It  was  paid,  but  to  svold  any  question  as  to  the  right  of  per 
diem  employees  to  receive  additional  compensation,  should  it  be  ma •• 
available  to  them  by  s  retroactive  ordinance,  I  would  suggest  that 
tn.  following  be  added  to  the  endorse— nt  on  the  reverse  side  of  tha 
warrant! 


- 


. 


"The  amount  pay  ab  la  mate*  thla  warrant  la 
paid  to  the  payee  named  therein  and  received  by 
aaid  payee  without  prejudice  to  the  right  to  re- 
coyer  and  receive  any  additional  amounts  which 
may  he  made  available  by  ordinance  of  the  Board 
of  Superviaora  for  the  overtime  covered  by  thie 
warrant • " 

Therefore,  as  I  have  already  stated,  I  believe  the 
aalary  ordinance  could  be  an  ended  to  have  a  retroactive  effect 
aa  of  July  lat,  1940,  so  aa  to  include  Increased  rate a  for  over- 
time and  that  employeea  would  be  entitled  to  receive  aaid  ratea 
even  if  they  had  accepted  pay  at  the  ordinary  rate  specified, 
especially  if  the  above  mentioned  reaervatlon  was  provided  for 
on  the  warrant. 

3.    If  thia  rate  for  houra  In  exoeaa  of  eight  la  paid 
for  the  year  to  date,  can  thla  rate  be  lncreaaed  during  the 
year  without  becoming  a  charter  violation?    Thla  queation  la 
anawered  in  the  preceding  paragraph. 

I  have  already  answered  this  question  baaing  my  opinion 
upon  the  ground  that,  when  the  aalary  ordinance  waa  adopted,  it 
w«  adopted  on  the  basis  of  aervlce  for  an  eight  hour  day  and 
not  for  overtime  and  that  the  lncluaion  of  additional  pay  for 
overtime  la  merely  writing  something  Into  the  ordinance  which 
waa  not  c  ontemplated  at  the  time  of  ita  adoption.  «d  if  the 
Ordinance  is  made  retroactive  aa  of  July  lat,  1940,  the  mere 
act  will  not  be  a  charter  violation. 

Very  truly  yours, 


JBO.J.O'TOOLfc 

City  Attorney, 


The  Controller; 

c.  c  tot 

Civil  Service  Commission, 


Vl 


m 
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19,  1940. 

SUBJECT i   Inn-  Defining  "Reliability  and 
Responsibility"  as  Mentioned  in 
lee t ion  06  of  the  Charter. 

Lear  Sirs 

This  offloe  is  in  reoeipt  of  your  request  for  an  opinion,  as 
follows  t 

hi.  .^■'1 

"Occasionally  a  bid  is  received  from  and  Individ- 
ual who  does  not  maintain  a  place  of  business  but  who  oper- 
ates from  his  residence.  This  develops  the  possibility 
that  slnoe  the  vendor  has  no  business  investment.  It  eeuld 
happen  that  should  any  difficulty  occur  subsequent  to  the 
purchase  of  the  ooesoodity,  he  night  not  be  available  for 
redress. 

"Do  you  believe  that  we  would  be  Justifnd  in  de- 
claring such  an  individual  without  a  business  Investment, 
irresponsible,  and  confine  our  purchasing  to  legitimate 
business  organisations?" 

0PIMI0M 

The  pertinent  portion  of  Section  95  of  the  Charter  of  the  :ity 
and  bounty  of  Sen  i-Yanoisoo  reads  as  follows  t 

•When  the  expenditure  for  any  publio  work  or  Im- 
provement shall  ezoeed  the  sum  of  one  thousand  dollars, 
the  same  shall  be  done  by  contract,  except  ae  otherwise 
provided  In  this  charter.  The  head  of  the  department  in 
charge  of  or  responsible  for  the  work  for  which  a  oontract 
la  to  be  let,  or  the  purchaeer  of  supplies  in  the  eaee  of 
purchases  of  materials,  supplies  and  equipment,  shall  let 
such  contract  to  the  lowest  reliable  and  responsible  bidder 
net  less  than  ten  days  after  advertising  by  publication^ 
for  two  oonsaoutlve  days  for  sealed  proposals  for  the  work, 
injrovement  or  purchase  contemplated.   x*eh  suoh  advertise- 
ment shall  contain  the  reeervation  of  the  right  to  reject 
any  end  all  bids.  The  officer  responsible  for  the  ewaro- 

i  of  any  such  contract  shall  require  from  all  bidders 
information  concerning  their  experience  and  financial 
qualifications,  as  provided  by  general  law  relative  to 
such  investigations  authorised  by  departments  of  public 
works. 

•The  purchaser  of  supplies  with  the  approval  of  the 


■    ■SO.' 


chief  administrative  off  leer,  or  the  department  head  con- 
cerned with  the  approval  of  the  board  or  comnl  salon  to 
which  he  la  responsible,  may  reject  any  and  all  blda  and 
readvertiae  for  bide." 

It  will  be  noted  from  the  above  portion  of  the  section  that 
before  any  contract  le  let,  It  la  Incumbent  upon  your  department  to  de- 
termine whether  the  bidde*  and  other  contracting  party  le  "reliable 
and  responsible".  Henoe.  each  esse, where  the  question  of  the  respons- 
ibility of  the  bidder  arises,  must  be  decided  upon  lte  own  facts. 
However,  this  of floe  does  not  feel  that  the  mere  feet,  standing  by  It- 
self, that  a  bidder  operates  from  his  residence  would  thereby  render 
him  unreliable  and  irresponsible,  but  this  faet  amy  be  taken  into  con- 
sideration in  determining  such  responsibility. 

It  is  apparent  from  the  last  paragraph  of  the  above  quoted 
portion  of  Section  95  that  any  bid  may  be  rejected  when  the 
therein  set  forth  Is  followed. 


Therefore,  you  are  advised  that  It  ll  Incumbent  upon  your 
department  to  determine  whether  a  bidder  la  reliable  and  responsible, 
and  the  fact  that  he  operates  oat  of  his  residence  is  one  fact  to  be 
weighed  In  your  ultimate  determinate  of  such  reliability. 

Kespeotfully  submitted, 


CITY 
Purchaser  of  Supplies 
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fecember  30,  1940, 


SUBJECT!   In  re  - 


Effoot  of  Resolution  Modifying 
Operating  Permit  of  Market  Street 
Railway  Company  and  Authorizing 
Agreement  to  Remove  Ralls,  and 
Substitute  Bue  Servloe  on  Third 
Street. 


Dear  Sir: 


I  am  In  receipt  of  your  letter  reading  as  follows t 


"May  we  be  Informed  as  follows t 

"1.   Do  you  believe  that  Resolution  Number  1373 
of  the  Board  of  Supervisors  and  the  contract  proposed 
thereunder  modify  the  terms  of  the  operating  permit  which 
was  granted  pursuant  to  the  provisions  of  Seotlon  131 
of  the  Charter  to  the  Market  Street  Railway  Company  for 
the  operation  of  the  lines  referred  to  in  the  afore- 
mentioned resolution? 

"2.   Has  the  Board  of  Supervisors  the  legal 
power  to  provide  by  ordinance  (and  without  referenoe 
to  the  voters)  for  the  modification  of  the  terms  and 
conditions  imposed  upon  the  Market  Street  Railway 
Company  under  the  provisions  of  the  twenty-five  year 
operating  permit  mentioned  above? 

"It  is  important  that  we  have  a  prompt  reply  to 
this  inquiry,  as  our  certification  of  the  contract  for 
the  doing  of  oertain  work  on  Third  Street  is  dependent 
upon  the  nature  of  your  reply." 


I  understand  that  an  agreement  between  the  City  and  the  Market 
Street  Railway  Company  has  been  entered  into  in  accordance  with  the  terms 
of  Resolution  N  .  1373  mentioned  in  your  letter,  and  that  prior  to  the 
adoption  of  said  resolution,  the  Board  of  Supervisors  had  granted  to 
the  Market  Street  Railway  Company  a  supplemental  permit  to  operate  buses 
over  Third  street  which  will,  In  general,  furnish  the  transportation 
servloe  heretofore  furnished  by  street  railway  oars. 
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OPINION 


Resolution  No.  1373,  In  general,  authorises  an  agreement  be- 
tween the  City  and  the  Company  whereby  the  Company  may  petition  the 
Board  of  Supervisor*  to  be  permitted  to  abandon  its  rail  servioe  on 
Third  Street  from  the  channel  south  to  the  oounty  line,  and  that  when 
this  oermission  is  granted,  the  *arket  Street  Railway  Company,  in 
conjunction  with  the  City,  will  accomplish  the  things  and  purposes  set 
forth  in  the  resolution. 

The  questions  asked  in  your  letter  will  be  answered  in  the 
order  in  which  they  are  stated  in  your  letter t 

"1.  Do  you  believe  that  Resolution  Number  1373 
of  the  Board  of  Supervisors  and  the  oontract  proposed 
thereunder  modify  the  terms  of  the  operating  permit  which 
was  granted  pursuant  to  the  provisions  of  Seotion  131  of 
the  Charter  to  the  Market  Street  Railway  Company  for  the 
operation  of  the  lines  referred  to  in  the  aforementioned 
resolution?" 

Undoubtedly  the  agreement  to  be  entered  lnt°  D6tw?6*  **? J**7 
and  the  Comuany,  which  provides  for  the  abandonment  o '  «*!■•£* c"' 
the  removal  of  railway  tracks,  which  service  is  to  be  •u*?t1^*?*  b* 
bus  Service,  does  modify  the  terms  of  the  operating  permit  granted  pur- 
suant to  the  1930  amendment  to  the  1900  oharter. 

This  operating  permit  was  granted  on  February  9,  19 31,  purm*- 

tha  1900  Charter,  any  operating  permit  which  the  ^icet  -treei  naixwmj 

".  op.r£l£T"mlt  «•  8™t.d  F.bru.ry  9     1351     -"^  £««& 
Ch.rt.r  .«  not  ..prnjab,  th.  PJopL^tll  U.roh  26     ^/I^^. 

i5SrrJhft.«r  ilrht.  pJ.«riltn  th.  p.rmlt  {.«.  v.tjo.  on  th.  jff.ot- 
}       X^Ttf  th.^rant     .nd  .  .uba.qu.nt  oh.rt.r  ^.nto.nt  oould  not 
^4l?y  Jh«.  rtgS"  io  ..  »u.t  gl«  .tt.ntlon  to  th.  1930  .M.ndm.nt. 

Tt   t.  known  ..  Ch«rt.P  »m.ncta.nt  Ho.   38  «nd  »dd«  two  n.w 
*         *ZiT  T.«  fihint.r  '      of  Artlole  II  of  th.  Ch«rt.p  th«i 
..otlon.,   «•  »nd  !b\to,S^P  "  I  MeeV)      In  e«n.r.l  thl.  p«rtloul»r 
*ffef  ^r^^tt^'iAy  P.r;on^e?i™  or  oorpo«tlon  .nE.«*  In  op.r.tlng 

""J^?   «Jl«y  In  ?n.   o"y  .Ad  oounty,   .t   .ny  tlm.  within  t«lT. 
a  street   railway  in   »   u£v£  .ff««tlve   to  make  a  declaration  of 

Month.  .ft.r  th.  ^.ndm.nt  b^yn.^.ff.otlv.^o^m.^^  ^ 

hri5#oy"hf  o»P«y!S"(trpJ.d.o..;or  in  lnt.r..l.U  op.r.l.  .1,' 
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railway*,  eto.  over  the  streets  of  San  Francisco,  and  that  thereupon 
the  Board  of  Supervisors  should  automatically,  and  by  operation  of  law, 
grant  an  operating  permit,  granting  to  the  company  and  to  Its  success- 
ors and  assigns  the  right,  until  the  permit  was  revoked  as  provided 
in  the  amendment,  to  o/erate  its  cars  by  means  of  the  overhead  electric 
system,  by  cables  running  underground,  or  by  electric  motors  or  by 
such  other  means  as  the  law  might  permit,  and' over  the  streets  and 
highways  set  forth  in  the  declaration  of  surrender.  The  only  condit- 
ions attaohed  was  that  the  permit  would  be  upon  the  terms  and  condit- 
ions contained  in  the  original  franchises  as  modified  by  the  terms 
of  the  amendment.   The  life  of  the  permit,  unless  terminated  as  pro- 
vided in  the  amendment,  was  fixed  at  twenty-five  years.   Certain 
franchises  were  excepted  from  the  amendment,  none  of  which  are  pert- 
inent to  this  inquiry* 

The  tracks  to  be  removed,  pursuant  to  Resolution  No.  1373, 
are  covered  by  several  different  franchises,  to  which,  or  the  permits 
for  which,  the  Market  Street  Railway  Company  has  succeeded.   I  have 
made  no  particular  investigation  as  to  their  distinctive  provisions 
for  the  reason  that  the  main  provisions  refer  to  poles  and  paying; 
The  company  has  agreed  to  remove  the  poles  exoept  where  the  City  de- 
sires to  retain  them  for  the  purpose  of  servioing  other  utilities. 
Portions  of  the  repaying  are  to  be  done  by  the  City  and  portions  by 
the  company  according  to  mutual  agreement.  At  the  time  of  the  hearing 
on  Resolution  No.  1373  by  the  Board  of  Supervisors,  it  was  acjoed  that 
it  would  be  to  the  advantage  of  the  City  that  the  rails  should  be  re-  * 
moved.   Vfolle  the  City  could  compel  the  oompany  to  re-locate  its      / 
rails,  to  conform  to  street  improvements,  it  could  not  compel  their   / 
removal,  hence  the  mutual  agreement. 

This  brings  us  to  the  question  as  to  what  extent  a  franchise 
can  be  modified  by  agreement  when  changed  conditions  make  the  modifi- 
cation necessary  for  better  service  to  the  public. 

In  the  case  of  RUSSELL  v.  KENTUCKY  UTILITIES  CO.,  22  S.  W. 
(2d)  289   also  reported  In  66  A.  L.  R.  1238,  the  Kentucky  Court  of 
Appeal,  dealt  with  the  right  of  a  municipality  by  ^f^""  ""£ 
to  permit  the  substitution  of  motorbu.e.  for  existing  street  railway 
cars  which  were  being  operated  under  a  franchise  granted  by  the 
city.   The  court  saidt 

"The  purpose  and  object  of  the  franchise  involved 
in  this  case  was  to  provide  for  the  rapid  and  convenient 
transportation  of  the  public.  That  was  the  basic  right 
granted.   The  motive  power  or  method  of  propulsion  or 
bhe  vehicle  is  subordinate  or  subsidiary.   It  is  but  the 
means  of  making  the  franchise  effeotlve.   Is  the  sub- 
stitution of  cars  running  on  rubber  tires,  free  from 
limitations  of  steel  rails  and  trolley  wires,  and  pro- 
pelled by  internal  combustion  engines,  in  place  of  cars 
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with  metal  wheels  without  tires  on  fixed  rails,  end  pro- 
pelled by  eleotrio  motors  supplied  with  power  tlr  ough 
overhead  wires,  suoh  a  radical  departure  from  the  pur- 
poses and  objects  and  terms  of  the  original  franchise 
as  to  preclude  the  change T  If  busses  be  used  for  the 
transportation  of  passengers,  there  is  no  additional 
servitude  on  the  streets  or  obstructions  to  the  free 
and  safe  use  of  the  streets  by  other  vehicles.   On 
the  contrary,  the  streets  are  relieved  of  trolley  poles 
and  wires  and  the  imbedded  rails,  more  or  less  danger- 
ous.  It  can  hardly  be  said  that  the  operation  of  the 
busses  is  more  dangerous  or  obstructive  than  the  oper- 
ation of  eleotric  street  oars  on  the  thoroughfares. 
The  problem  Is  one  of  distinction  between  the  essenoe 
in  which  the  permanent  value  lies  -  the  use  of  streets 
for  transportation  of  passengers  for  hire  -  and  the 
Incidents  of  that  franchisal  right  which  are  subject 
to  change  by  agreement,  vis.  the  facilities  to  be 
used." 

Therefore,  while  the  resolution  does  not  modify  the  Charter 
_jsjnt  which  provided  for  the  operating  permit,  it  modifies  the 
permit  itself  but  only  as  to  the  manner  in  which  the  privileges  granted 
are  to  be  carried  out,  and  not  the  privilege  Itself,  which  privilege 
is  the  right  to  carry  passengers  for  hire  over  the  streets  of  the  City. 
As  a  matter  of  fact,  the  Charter  amendment  did  not  grant  any  operating 
permit,  but  only  provided  the  manner  in  which  the  permit  should  be 
granted. 

However,  I  believe  that  there  is  a  broader  prinoiple  Involved, 
to-wit,  that  the  City  always  retains  the  right  under  its  polloe  power 
to  make  suoh  changes  in  the  license  or  franchise  as  may  be  necessary 
to  meet  changed  conditions. 

S**t      PEOPLE  V.  CHICAGO  CITY  RY.  CO., 
156  U.   1.781. 

In  this  case  the  Supreme  court  of  Illinois  saldi 

"All  corporations  occupying  streets  take  a  grmt 
from  the  oity  on  condition  that  city  has  reserved  full 
power  to  change  grade  or  improve  streets  as  publio  necess- 
ity and  convenience  demand. " 

The  original  Charter  amendments,  as  well  as  the  sections  of 
our  present  Charter,  contain  rovlaions  which  allow  changes  in  the 
terms  of  the  operating  permit.  (Note  ae  to  extensions  and  as  to 
abandonement  of  service.)  "o  it  is  to  be  presumed  that  it  was  the  in- 
tention of  the  Charter  framere  that  the  P>o*rd  of  Supervisors  should 
retain  Jurisdiction  to  agree  upon  changes  in  the  operating  permit 
when  they  became  necessary* 
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"2.  Has  the  Board  of  Supervisors  the  legal  power 
to  provide  by  ordinance  (and  without  referenoe  to  the 
voters)  for  the  modification  of  the  terms  and  conditions 
Imposed  upon  the  Market  Street  Railway  Company  under  the 
provisions  of  the  twenty- five  year  operating  permit  men- 
tioned above?" 

This  question  has  been  practically  answered  In  the  affirmative 
in  my  comments  as  to  your  question  one,  and  I  need  only  reiterate  that 
the  charter  amendment  was  not  the  permit,  nor  is  the  present  charter 
provision  a  permit  -  they  both  only  state  the  conditions  on  which  the 
permit  shall  be  issued,  and  as  the  new  permit  oould  only  be  issued 
upon  the  terms  contained  in  the  old  franchises,  I  believe  that  the 
permits  oan,  by  mutual  agreement,  be  modified  to  the  same  extent  that 
the  old  franchises  could  have  been,  when  publio  necessity  and  con- 
venience demands  such  modification,  for  the  reason  that  the  Board  is 
not  varying  the  terms  of  a  charter  amendment,  but  only  the  terms  of 
a  oontract  which  lias  been  made  by  virtue  of  the  amendment. 

Respectfully  submitted, 


CITY  ATTORNEY 

Controller 

Copies  toi 

L.  Newton,  Market  St.  Ry.  Co. 

A.  D.  Wilder,  Director  of  Public  Works 


H 


